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THE 


LAWS  OF  MENUy 

SON  OF  BRAHMA, 

(GONTINUED.) 


CHAPTER  THE  NINTH, 

On  Judicature  \ .  on  Law,  Private  and  Criminal -j 
and  on  the  Commercial  and  Servile  Clajfesi 


1.  '  I  NOW  will  propound  the  immemorial 

*  duties  of  man  and  woman,  who  muft  both 

*  remain  firm  in  the  legal  path,  whether  united 

*  or  feparatcd. 

2.  *  Day  and  night  mud  women  be  held  by 

*  their  proted^ors  in  a  ftate  of  dependence  j  but 

*  in    lawful  and  innocent   recreations^   though 

*  rather  addi<fled  to  them^  they  may  be  left  at 
'  their  own  difpofal. 

3.  *  Their  fathers  proted:  them  in  childhood; 

*  their  hufbands  protect  them  in  youth ;  their 

*  fons  protect  them  in  age :  a  Woman  is  never 

*  fit  for  independence. 
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4.  '  Reprehenfible  is  the  father,  who  gives 

*  not  his  daughter  in  marriage  at  the  proper 
'  time;  and  the  hufband,  who  approaches  not 
'  his  wife  in  due  feafon ;  reprehenfible  alfo  is 
'.  the  fon,  who  proteds  not  his  mother  after  the 

*  death  of  her  lord. 

5.  '  Women  mull:,  above  all,  be  reftrained 
'  from  the  fmalleft  illicit  gratification  -,  for,  not 

*  being  thus  reftrained,  they  bring  forrow  on 
'  both  families  : 

6.  ^  Let  hufbands  confider  this  as  the  fupreme 

*  law,  ordained  for  all  clafles ;  and  let  them, 
'  how  weak  foever,  diligently  keep  their  wives 

*  under  lawful  reftridions ; 

7.  *  For  he,  who  preferves  his  wife  from- 
'  vice,  preferves  his  offspring  from  fufpicion  of 
'  bajiardy,  his  ancient  ufages  from  negleB^  his 

'  family/ro^z  difgnace,  h:imM? from  anguijh^  and 

*  his  duty  from  violation. 

8.  '  The  huftand,  after  conception  by  his 
«  wife,  becomes  himfelf  an  embryo,  and  is  bora 
'  a  fecond  time  here  below  3  for  which  reafon 

*  the  wife  is  called  y4yi,  fince  by  her  (Jdyat^) 

*  he  is  born  again  : 

9-  '  Now  the  wife  brings  forth  a  fon  endued 
I  with  fimilar  qualities  to  thofe  of  the  father  j 
'  fo  that,  with  a  view  to  an  excellent  offspring,' 

*  he  mufl  vigilantly  guard  his  wife. 

10.  «  No  man,  indeed,  can  wholly  reftrain 
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*  women  by  violent  meafiires ;  but^  by  thefe 

*  expedients,  thdy  may  be  reftrained  : 

1 1.  *  Let  the  hulband  keep  his  wife  employ- 

*  ed  in  the  coUedion  and  expenditure  of  wealthy 

*  in  purification  and  female  duty,  in  the  pre- 

*  paration  of  daily  food,  and  the  fuperintend- 
fence  of  houfehold  ut-enfils. 

12.  *  By  confinement  at  home,  even  under 

*  afFeftionate  and  obfervant  guardians,  they  ard 

*  not  fecure;  but  thofe  women  are  truly  fecurc^ 

*  who  are  guarded  by  their  own  good  inclina- 

*  tions. 

13.  *  Drinking  fpiritmus  liquor,  aflbciating 

*  with  evil  perfons,  abfence  from  her  Jiufband^ 
'  rambling    abroad,    unfeafonable    ileep,    and 

*  dwelling   in   the  houfe  of  another,    are  fix 

*  faults  which  bring  infamy  on  a  married  wo- 

*  man : 

14.  '  Such  women  examine  not  beauty,  nor" 

*  pay  attention  to  age ;  whether  their  lover  bi 

*  handfome  or  ugly,  they  think  it  is  fenough 

*  that  he  is  a  man,  and  purfue  their  pleafures. 

1^.  *  Through  their  pafiion  for  men,  their 

*  mutable  temper,  their  want  of  fettled  afFedtion^ 

*  and  their  perverfe  nature  (let,  them  be  guard- 

*  ed  in  this  world  ever  fo  well)  they  foon  t>e-» 

*  come  alienated  from  their  hufbands^ 

16.  *  Yet  fhould  their  bufbands  be  diligently 
'  careful  in  guarding  them  ;  though  they  weli 

B  % 
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*  know  the  difpofition,  with  which  the  lord  of 

*  creation  formed  them : 

17.  *  Menu  allotted  to  fuch  womena  love  of 

*  their  bed,  of  their  feat,  and  of  ornament,  im- 

*  pure  appetites,  wrath,  weak  flexibility,  deiire 

*  of  mifchief,  and  bad  condu6t. 

18.  '  Women   have   no   bufinefs  with   the 

*  texts  of  the  Veda ;  thus  is  the  law  fully  fettled : 
'  having,  therefore,  no  evidence  of  law,  and  no 

*  knowledge  of  expiatory  texts,   finful  women 

*  muft  be  as  foul  as  falfehood  itfelf;  and  this  is 

*  a  fixed  rule. 

19.  *  To  this  effect  many  texts,  which  may 

*  ihow  their  true  difpofition,  are  chanted  in  the 

*  Vedas:  hear  now  their  expiation  for  fin. 

20.  "  That  pure  blood,  which  my  mother 
*'  defiled  by  adulterous  defire,  frequenting  the 
*'  houfes  of  other  men,  and  violating  her  duty 
*'  to  her  lord,  that  blood  may  my  father  pu-r 
"  rify!"  Such  is  the  tenour  of  the  holy  text, 
'  which  her  fan,  who  knows  her  guilty  muji  pro- 

*  nounce  for  her; 

21.  '-.And  this  expiation  has  been  declared 

*  for  every  unbecoming  thought,   which   en- 

*  ters   her   mind,  concerning   infidelity  to   her 

*  hufband  ;  fince  that  is  the  beginning '  of  adul- 

*  tery. 

22.  '  Whatever  be  the  qualities  of  the  man, 

*  with  whom  a  woman  is  united  by  lawful 
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*  iiiapriage,  fuch   qualities  even  fhe  aflumes ; 

*  like  a  river  united  with  the  fea. 

23.  '  Acshama'la',  a  woman  of  the  loweft 

*  birth,  being  thus  united  to  Vasisht'ha,  and 

*  Sa'rangi',    being  united  to  Mandapa'la, 

*  were  entitled  to  very  high  honour : 

24.,  *  Thefe,  and  other  females  of  low  birth, 

*  have  attained  eminence  in  this  world  by  the 

*  refpedlive  good  qualities  of  their  lords. 

25.  *  Thus  has  the  law,  ever  pure,  been  pro- 
'  pounded  for  the  oivil  condud:  of  men  and* 
'  women:    hear,    next,    the   laws   concerning 

*  children,  by  obedience  to  which  may  happi- 

*  nefs»be  attained  in  this  and  the  future  life. 

26.  '  When  good  women,  united  with  huf- 

*  bands  in  expeftation  of  progeny,  erhinently 

*  fortunate  and  worthy  of  reverence,  irradiate 

*  the  houfes  of  their  lords,  between  them  and 

*  goddefTes  of  abundance  there  is  no  diverlity 

*  whatever. 

27.  *  The  produdion  of  children,  the  nur^ 

*  ture  of  them,  when  produced,  and  the  daily 

*  fuperintendence  of  domeflick  affairs,  are  pe- 

*  culiar  to  the  wife  : 

28.  *  From  the  wife  alone  proceed  offspring, 
'  good  houfehold  management,  folicitous  atten- 
'  tion,  moft  exquifite  careffes,  and  that  heavenly 
'  beatitude,  which  fhe  obtains  for  the  manes  of 

*  ancellors,  and  for  (he  bujband  himfelC.     •  '  <  ' 
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29.  '  She,  who   deferts    not  her  lord,    but 
.  ^  keeps   in  fubjedion   to  him    her  heart,   her 

f  fpeech,  and  her  body,  (hall  attain  his  manfion 

*  in  heaven,  and,  by  the  virtuous  in  this  world, 
^  be  called  Sadhnm,  or  good  and  faithful ', 

30.  *  But  a  wife,  by  difloyalty  to  her  huf^ 

*  band,  fhall  incur  difgrace  in  this  life,  and  be 
'  born  in  the  next  from  the  womb  of  a  fhakal, 
?  or  be  tormented  with  horrible  difeafes,  which 
^  punifti  vice. 

31.  *  Learn  now  that  excellent  law,  univerr 

*  fally  falutary,  which  was  declared,  concerning 
^  iffue,  by  great  and  good  fages  formerly  born. 

32.  '  They  confider  the  male  ilTue  of  a  wo- 
^  man  as  the  fon  of  the  lord ;  but,  on  the  fub- 

*  jed  of  that  lord,  a   difference  of  opinion  is 

*  mentioned   in    the   Veda ;   fome    giving  that 

*  name  to  the  real  procreator  of  the  child,  and 
?  others'  applying  it  to  the  married  poflefTor  of 
^  the  woman. 

22-  '  The  woman  is  confidered  in  law  as  the 

*  field,  and  the  man  as  the  grain :  now  vegeta-r 
^  ble  bodies  are  formed  by  the  united  operation 
'  of  the  feed  and  the  field. 

34.  '  la  fome  cafes  the  prolifick  power  of 
?  the  male  is  chiefly  difliiiguifhcd  ;  in  others, 
f  the  receptacle  of  the  female;  but,  when  both 
?  are  equal  in  dignity,  the  offspring  is  moil 
'  highly  efteemed : 
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^^.  '  In  general,  as  between  the  male  and 

*  female  powers  of  procreation,  the  male  is  held 

*  fuperiour;  fince  the  offspring  of  all  procreant 

*  beings  is  diftinguifhed  by  marks  of  the  male 

*  power. 

'     36.  '  Whatever  be  the  quality  of  feed,  fcat- 

*  tered  in  a  field  prepared  in  due  feafon,  a  plant 

*  of  the  fame  quality  fprings  in  that  field,  with 

*  peculiar  vifible  properties. 

37.  *  Certainly  this  earth  is  called  the  pri- 

*  meval  womb  of  many  beings  j  but  the  feed 

*  exhibits  not  in  its  vegetation  any  properties 

*  of  the  womb. 

38.  *  On  earth  here  below,  even  in  the  fame 
'  ploughed  field,  feeds  of  many  different  forms, 

*  having   been   fown   by    hufbandmen   in    the 

*  proper   feafon,   vegetate    according    to    their 

*  nature : 

39.  '  Riceplants,  mature  in  fixty  days,  and 

*  thofe,  which  require  tranfplantation,  mudga, 

*  tila,  mdpa,  barley,  leaks,  and  fugarcanes  all 

*  fpring  up  according  to  the  feeds. 

40.  '  That  pne  plant  Ihould  be  fown,  and 

*  another  produced,  cannot  happen  :  whatever 
•feed   may   be  fown,   even   that  produces   its 

*  proper  ftem. 

41.  'Never   mufl   it   be  fown    in  another 

*  man's  field  by  him,   who  has  natural   good 
«  fenfe,   who   has   been   well   inftruded,  who 
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'  knows  the  Veda  and  its  Angas,  who  defireg 

*  long  life : 

42.  '  Thejj  who  are  acquainted  with  paft 

*  times,  have  preferved,  on  this  fubjeft,  holy 
.'  ftrains  chanted  by  every  breeze,   declaring'^ 

*  ihat  "  feed  mufl  not  be  fown  in  the  field  of 
•'  another  man.''  ' 

43.  '  As  the  arrow  of  that  hunter  is  vain, 

*  who  fhoots  it  into  the  woundj  which  another 
^  had   made  juft  before  in  the  afitelope,  thus 

*  inftantly  perifhes  the  feed,  which  a  man, 
'  throws  into  the  foil  of, another  : 

44.  '  Sages,  who  know  former  times,  confi- 
?  der  this  earth  fPrtt'hiviJ  as  the  wife  of  king 
f  Prithu  ;  and  thus  they  pronounce  cultivated 

*  land  to  be  the  property  of  him,  who  cut  away 

*  the  wood,  or  who  cleared  and  tilled  it  -^  and  the 
?  antelope,  of  the  firft  huriter,  who  mortally 
'  wounded  it. 

45.  *  Then  only  is  a  man   perfed:,  when  he 

*  confifis  of  three  perfons  united,  his  wife,  him- 

*  felf,  and  his  fon ;  and  dius  have  learned  Brah- 
'  mens  announced  this  maxim :  *'  The  hufband 
*'  is  even  one  perfoii  with  his  wife,"  Jbr  all  do- 
f  mejtick  and  religious^  not  for  all  civil,  purpofes. 

46.  *  Neither  by  fale  nor  defertion  can  a 
^  wife  be  releafed  from  her  hufband  :  thus  ,We 
f  fully  acknowledge  the  law  enadled  of  old  by 
f  the  lord  of  creatures. 
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47.  *  Once  is  the  partitiorivof  an  inheritance 

*  nxade;  once  is  a   damfel  given  in   marriage; 

*  and    once  does   a  man  fay  "•  I  give:''  .thefe 
'  three  are,  by  good  men,  done  once  for  all  and 

*  irrevocably. 

48.  *  As  with  cows,  mares,   female  camels, 

*  flave  girls,  milch  bufFalos,  fhegoats,  and  ewes, 

*  it  is  not  the  owner  of  the  bull  or  other  father, 
'  who  owns  the  offspring,  even  thus  is  it  with 

*  the  wives  of  others. 

49.  *  They,  w'l  0  have  no  property  in  the 

*  field,  but,   having  grain  in  their  poffeflion, 

*  fow  it  in  foil  owned  by  another,  can  receive 

*  no  advantage  whatever  from  the  corn,  which 

*  may  be  produced : 

50.  '  Should  a  bull  beget  a  hundred  calves 

*  on    cows   not    owned   by   his  mafter,   thofe 

*  calves   belong  folely  to   the    proprietors    of 

*  the   cows ;  anfi  the  ftrength  of  the  bull  was 
■  wafted  : 

51.  '  Thus  men,  who  have  no  marital  pro- 

*  perty  in  women,  but  fow  in  the  fields  owned 

*  by  others,  may  raifeup  fruit  to  the  hufbands  ; 

*  but  the  procreator  can  have  no  advantage 

*  from  it. 

52.  *  Unlefs  there  be  a   fpecial  agreement 

*  between  the  owners  of  the  land  and  of  the 

*  feed,  the  fruit  belongs  clearly  to  the  land- 
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*  owner ;'  for  the  receptacle  is  more  important 

*  than  the  feed  : 

53.  *  But  the  owners  of  the  feed  and  of  the 

*  foil  may  be  confidered  in  this  world  as  jpint 

*  owners  of  the    crop,  which   they  agree,  by 

*  fpecial  compadl  in  confideration  of  the  feed, 

*  to  divide  between  them. 

54.  *  Whatever  man  owns  a  field,  if  feed, 

*  conveyed  into  it  by  water  or  wind,  fhould 
'  germinate,   the  plant  belongs  to  the    land- 

*  owner:  the  mere  fower  takes  not  the  fruit. 

55.  '  Such  is   the  law  concerning  the   off- 

*  fpring  of  cows,  and  mares,  of  fenaale  camels, 

*  goats,  and  fheep,   of  flave  girls,   hens,    and 

*  milch  buffalos,  unlefs  there  be  a  fpecial  agree- 

*  ment. 

56.  '  Thus  has  the  comparative  importance 

*  of  the  foil  and  the  feed  been  declared  to  you : 

*  I  will   next  propound    the    law    concerning 

*  women,  who  have  no  ifTue  by  their  hujbands. 

^y.  '  The  wife  of  an  elder  brother  is  con- 

*  fidered  as  mother-in-law  to  the  younger;  and 

*  the  wife  of  the  younger  as  daughter-in-law  to 
^  the  elder: 

58.    *  The    elder    brother,    amoroufly   ap- 

*  proaching  the  wife  of  the  younger,  and   the 

*  younger,  careffing  the  wife  of  the  elder,  are 

*  both  degraded,  even  though  authorized  by  the 
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*  hufband  or  fpiritual  guide ^  except  when  fuch 

*  wife  has  no  iffue. 

59.  *  On  failure  of  iflue  by  the  hufband,  if 

*  he  be  of  the  fervile  clafs,  the  defired  offspring 

*  may  be  procreated,  either  by  his  brother  or 

*  feme  other  fapinda^  on  the  wife,  who  has  been 

*  duly  authorized: 

60.  '  Sprinkled  with  clarified  butter,  filent, 

*  in   the  night,  let  the  kinfman  thus  appointed 

*  beget  one  fon,  but  a  fecond  by  no  mean;;,  on 

*  the  widow  or  cjiildlefs  wife: 

61.  *  Some  fages,   learned  in  the  laws  ccn- 

*  cerning  women,  thinking  it  poflible,  that  the 

*  great  objedl  of  that  appointment  may  not  be 

*  obtained  .^y  ^-^^  birth  of  a  Jingle  fon,  are  of  opi- 

*  nion,   that  the  wife   and  appointed  kinfman 

*  may  legally  procreate  a  fecond. 

62.  *  The  firfl   objeft  of  the  appointment 

*  beinsr  obtained  according  to  la\V,  both  the 
'  brother  and  the  widow  mufl:  live  together  like 

*  a  father  and  a  daughter  by  affinity. 

6,3.  '  Either  brother,  appointed  for  this  pur- 

*  pofe,  who  deviates  from  the  flrjdt  rule,  and 
'  a6ls  from  carnal  defire,'fha]l  be  degraded,  as 
'  having  defiled  the  bed  of  his  daughter-in-law 
^  or  of  his  father. 

64.  'By  men  of  twiceborn  clafTes  no  widow, 
f  or  childlefs  wife,  mufl  be  authorized  to  con- 

*  ceive  by  any  other  than  her  lord ;  for  they, 
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*  who  authorize  her  to  conceive  by  any  other, 

*  violate  the  primeval  law. 

65.  *  Such  a  comrniffion  to  a  brother  or  other 

*  near  kinfman  is   nowhere   mentioned   in   the 

*  nuptial  texts  of  the  Veda ;  no^  is  the  marriage 

*  of  a  widow  even  named  in  the  laws  con- 

*  cerning  marriage. 

66.  '  This  praftice,  fit  only  for  cattle,  is  re- 

*  prehended  by  learned  Brahmens;  yet  it  is  de- 
'  dared  to  have  been  the  practice  even'of  men, 

*  while  Ve'na  had  fovereign  power  :' 

67.  •   Hie,   poiTeffing  the  whole  earth,  and 

*  thence  only  called  the  chief  of  fage  monarchs, 

*  gave  rife  to  a  confufion  of  clalTes,  when  his 

*  intellect  became  weak  through  lilfl:.' 

68.  *  Since  his  time  the  virtuous  difapprove 

*  of  that  man,  who,  through  delufion  of  mind, 
'  dire£ts  a  widow  to  receive  the  carejj'es  of  another 

*  for  the  fake  of  progeny. 

j6g.    '   The  damfel,   indeed,    whofe  hufband 
'  Ihall    die   after   troth   verbally  plighted,   but 

*  before  coflfummation,  his  brother  (hall  take  in 

*  marriage  according  to  this  rule  : 

70.  '  Having  efpouied  her   in  due  form  of 

*  law,  the  being  clad  in  a  white  robe,  and  pure 

*  in  her  morai  condu£t,  let  him  approach  her 

*  once  in  each  proper  feafon,   and  until  iflue 

*  be  had. 

71.  •  Let  no  man  of  fenfe,  who  has  once 
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*  giyen  his  daughter  to  a  fuitor,  give  her  again 

*  to   another  J    for   he,    who  gives   away  his 
'  daughter,  whom  he  had  before  given,  incurs 

*  the   guilt  and  fine  of  Ipeaking  falfely  in  a 

*  caufe  concerning  mankind. 

72.  '  Even  though  a  man  have  married  a 

*  young  woman  in  legal  form,  yet  he  mayaban- 

*  don  her,  if  he  find  her  blemiflied,   afflidled 

*  with  '  difeafe,   or  previoufly  deflowered,  and 

*  given  to  him  with  fraud  : 

73.  'If  any  man  give   a  faulty  damfel  in 

*  marriage,  without  difclofing  her  blemifh,  the 

*  hufband  may  annul  that  a6t  of  her  illminded 
'  giver. 

74.  '  Should  a  man  have  bufinefs  abroad, 

*  let  him  affure  a  fit  maintenance  to  his  wife, 

*  and  then  refideyar ^  time  in  a  foreign  country; 
'  fince  a  wife,   even  though  virtuous,  may  be 

*  tempted   to  a61:  amifs,  if  ihe  be  diftreffed  by 
f  want  of  fubfiftence  :  -^ 

75.  *  While  her  hufband,  having  fettled  her 

*  maintenance,  refides  abroad,  let  her  continue 

*  firm  in  religious   aufterities  ;  but,  if  he  leave 

*  her  no  fupport,  let  her  fubfifl  by  /pinning  and 

*  other  blamelefs  arts. 

76.  *  If  he  live  abroad  on  account  of  fome 

*  facred    duty,   let    her    wait    foi    him    eight 

*  years ;  if  pn  account  of  knowledge  or  fame. 
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*  fix  j  if  on!  account  of  pleafure,  three  :  offer 

*  thofe  terms  have  expired,Jhe  mujlfolkw  him. 

yj.  '  For  a  whole  year  let  a  hufband  bear 

*  with  his  wife,  who  treats  him  with  averfion ; 

*  bur,  after  a  year,  let  him  deprive  her  of  herfepa- 
'  rate  property,  and  ceafe  to  cohabit  with  her. 

78.  *  She,  who  negle6ls  her  lord,  though  ad- 

*  dided  to  gaming,  fond  of  fpirituous  liquors, 

*  or  difeafed,  muft  be  deferted  for  three  months, 

*  and  deprived  of  her  ornaments  and  houfehold 

*  furniture  : 

79.  '  But  fhe,  who  is  averfe  from  a  mad  huf- 

*  band,  or  a  deadly  finner,  or  an  eunuch,  or  one 

*  without  manly  ftrength,  or  one  afflidted  with 

*  fuch  maladies  as  punifh  crimes,  muft  neither 

*  be  deferted  nor  ftripped  of  her  property. 

80.  '  A  WIFE,  who  drinks  any  fpirituous 
'  liquors,  who  adls  immorally,  who  fhows 
'  hatred  to  her  lord,  who  is  incurably  difeafed, 

*  who  is  mifchievous,  who  waftes  his  property; 
'  may  al;  all  times  be  fuperfeded  by  another 

*  wife. 

81.  '  A  barren  wife  may  be  fuperfeded  by 

*  another  in  the  eighth  year  :  (he,  whofe  chil- 

*  dren  are  all  dead,   in  the   tenth;  fhe,  who 

*  brings  forth  only  daughters,  in  the  eleventh ; 

*  Ihe,  who  fpeaks  unkindly,  without  delay ; 

82.  '  But  Ihe,  who,  though  affliaed  with 
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*  illnefs,  is  beloved  and  virtuous,  muft  never  be 

*  difgraced,  though  {he  may  be  fuperfeded  by 

*  another  wife  with  her  own  confent 

83.  *.  If  a  wife,  legally  fuperfeded,  fhall  de- 

*  part  in  wrath  from  the  houfe,  (he  muft  either 

*  inftantly  be  confined,  or  abandoned  in  thd 

*  prefence  of  the  whole  family  : 

84.  *  But  (he,  who,  having  been  forbidden, 

*  addidts  herfelf  to  intoxicating  liquor  even  at 

*  jubilees,  or  mixes  in  crowds  at  theatres,  muft 
'  be  fined  fix  raSiicds  of  gold. 

85.  '  When  twiceborn  men  take  wives,  both 

*  of  their  own  clafs  and  others,  the  precedence, 

*  honour,  and  habitation  of  thofe  wives,  muft 

*  be   fettled   according   to   the  order  of  their 
'  claffes  : 

86.  '  To  all  fuch  married  men,  the  wives  of 

*  the  fame  clafs  only  (not  wives  of  a  different 
'  clafs  by  any  means)   muft  perform  the  duty 

*  of  perfonal  attendance,  and  the  daily  bufinefs 

*  relating  to  adls  of  religion ; 

87.  '  For   he,    who   foolifhly   caufes  thofe 

*  duties  to  be  performed  by  any  other  than  his  ■ 
'  wife  of  the  fame  clafs,  when  fhe  is  near  at 

*  hand,  has  been  immemorially  confidered  as  a 

*  mere  Chandala  begotten  on  a  Brdhmem. 

88.  '  To  an  excellent  and  handfome  youth 

*  of  the   fame   clafs,    let  every  man  give  his 

*  daughter  in  marriage,  according  to  law ;  evea 
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*  though  {he  have  not  attained  her  age  of  eight 
*'  years  : 

89.  '  But   it  is   better,    that    the    damfel, 

*  though  marriageable,  fhould  ftay  at  home  till 

*  her  death,  than  that  he  (hould  ever  give  her 

*  in  marriage  to  a  bridegroom  void  of  excellent 
'  qualities. 

90.  '  Three  years  let  a  damfel  wait,  though 
'  fhe  be  marriageable;  but,  after  that  term,  let 

*  her  chufe  for  herfelf  a  bridegroom  of  equal 

*  rank : 

91.  'If,  not  being  given  in  marriage,  fhe 
'  chufe  her  bridegroom,   neither  fhe,  nor  the 

*  youth  chofen,  commits  any  offence; 

92. ,  *  But  a  damfel,  thiis  elefting  her  huf- 

*  band,  fhall  not  carry  with  her  the  ornaments^ 

*  which  fhe  received  from  her  father,  nor.  thofe 
'  given  by  her  mother  or  brethren:  if  fhe  carry 

*  them  away,  fhe  commits  theft. 

93.  '  He,  who  takes  to  wife  a  damfel  of  full 

*  age,  fhall  not  give  a  nuptial  prelent  to  her 
•father;    fince    the   father    Ipft    his    dominion 

*  over  her,  by  detaining  her  at  a  time,  when 

*  fhe  might  have  been  a  parent. 

94.  '  A  man,  aged  thirty  years,  may  marry 

*  a  girl  of  twelve,  if  he  find  one  dear  to  his 

*  heart ;    or   a    man  of  twenty-four   years,   a 

*  damfel  of  eight:  but,  if  hefinijh  his Jludentjhip 
'  earlier,  and  the  duties  of  his>  next  order  would 
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*  otherwife  be  impeded,  let  him  marry  imme- 

*  diatelr. 

.  95.  '  A  wife,  given  by  the  gods,  who  are 

*  named  in  the  bridal  texts,  let  the  hufband  re- 

*  ceive  and  fupport  conftantly,  if  (he  be-  vir- 

*  tuous,  though  he  married  her  not  froift  in- 

*  clination :  fiich  coadu6l  will  pleafe  the  g6<}s. 

96.  *  To  be  mot,hers  were  women  created  ; 

*  and  to  be  fathers,  men ;  religious  rites,  thefe- 

*  fore,  are  ordained  in  the  Veda  to  be  performed 

*  by  the  hujhand  together  with  the  wife, 

97.  *  If  a  nuptial  gratuity  has  actually  been 

*  given  to  a  damfel,  and  he,  who  gave  it,  Should 

*  die  before  marriage,  the  damfel  fhall  be  mar- 

*  ri'ed  to  his  brother,  if  flie  confent ; 

98.  *  But  even  a  man  of  the  fervile  clafs 

*  ought  not  to  receive  a  gratuity,  when  he  gives 

*  his  daughter  in  marriage ;  fince  a  father,  who 

*  takes  a  fee  on  that  occqfion,  tacitly  fells  his 

*  daughter. 

99.  •  Neither  ancients  nor  moderns,  who 

*  were  good  men,  ha^e  ever  given  a  damfel  in 

*  marriage,  after  (he  had  been*  promifed  to  an- 

*  other  man ; 

100.  *  N(^,  even  in  former  creatiotts,  have 

*  we  heard  the  virtuous  approve  the  tacit  fale  of 

*  a  daughter  for  a  price,  under  the  name  of  a 

*  nuptial  gratuity. 

loi.  *' Let  mutulal  fidelity  continue  tilldeath;" 

VOL.  VI.  C 
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*  this,  in  few  words,  may  be  confidered  as  the 
'  fupreme  law  between  hufband  and  wife. 

102.  '  Let  a  man   and  woman,   united  by 

*  marriage,   conftantly  beware,    left,    at   any 

*  time   difunited,    they   violate    their    mutual 
'  fidelity. 

103.  '  Thus  has  been  declared  to  you  the 

*  law,  abounding  in  the   purefl:   affedion,  for 

*  the  condudt  of  man  and  wife  ;  together  with 

*  the  praftice  of  raifing  up  offspring  to  a  hujband 

*  of  the  fervile  clafy  on  failure  of  ijfue  by  him  be- 

*  gotten:  learn  now  the  law  of  inheritance. 

104.  *  After  the  death  of  the  father  and  the 

*  mother,  the  brothers,  being  aflembled,  may 
'  divide   among   themfelves  the   paternal  and 

*  maternal  eftate ;  but  they  have  no  power  over 

*  it,  while  their  parents  live,  unlefs  the  father 

*  chufe  to  dijtribute  it. 

105.  *  The  eldeft  brother  may  take  entire 
•'poffeffion  of  the  patrimony  ;  and  the  others 

*  may  live  under  him,  as  they  lived  undjsr  their 

*  father,  unlefs  they  chufe  to  befeparated.. 

106.  *  By  the  eldeft,  at  the  moment  of  his 

*  birth,  the  father,  having  begotten  a  fou,  dif- 

*  charges  his  debt  to  his  own  progenitors  ^  the 

*  eldeft  fon,  therefore,  ought  before  partition  to 

*  manage  the  whole  patrimony  : 

107.  *  That  fon -alone,  by  whofe  birth  he 
*difcharges  his  debt,  and  through  whom  he 
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*  attains    immortality,    was   begotten   from   a 

*  fenfe  of  duty :  all  the  reft  are  confidered  by 

*  ihe  wife  as  begotten  from  love  of  pleafure. 

1 08.  *  Let  the  fathfer  alone  fupport  his  fons; 

*  and  the  firft  born,  his  younger  brothers;  and 

*  let  them  behave  to  the  eldeft,  according  to 

*  law,  as  children  Jhou/dMave  to  their  father. 

1 09.  «  The  firft  born,  if  virtuous,  exalts  the 

*  family,  or,  ifvitioui,  deftroys  it:  the  firft  born 

*  is  in  this  world  the  moft  refpectable;  and  the 

*  good  never  treat  him  with  difdain. 

110.  '  If  an  elder  brother  a£l,  as  an  elder 

*  brother  ought,  he  is  to  be  revered  as  a  motker, 

*  as  a  father;  ^nd,  even  if  he  have  not  the  be- 

*  haviour  of  a  good  elder  brother,  he  Ihould  be 

*  refpefted  as  a  maternal  uncle,  or  other  kinf- 

*  man. 

III.*  Either  let  them  thus  live  together, 

*  or,  if  they  dcCwe  feparately  to  perform  religious 

*  rites,  let  them  live  apart  j  fince  religious  du- 

*  ties  are  multiplied  in  feparate  houfes,  their 

*  reparation  is,  therefore,  legal  and  even  laud- 

*  able, 

112.  *  The  portion  deduced  for  the  eldeft  is 

*  a  twentieth  part  of  the  heritage,  with  the  beft 

*  of  all  the  ©battels;  for  the  middlemoft,  half 

*  of  that,   or  a  fortieth  j   for  the  youngeft,  a 

*  quarter  of  it,  or  an  eightieth, 

113.  *  The  eldeft  and  yoyngeft  refpc&ivcly 

c  2 
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*  take  their  juft  mentioned  portions ;  and,  if 

*  there  be  more  than  one  between  them,  each 
'  of  the  intermediate  fons  has  the  mean  portionr 
'  or  the  fortieth. 

114.  *  Of  all  the  goods  colledted,  let  thefirft 

*  born,  if  he  be  tranfcendantfy  learned  and  vir- 

*  tuoust  take  the  beft  article,  whatever  is  moft 

*  excellent  in  its  kind,  and  the  beft  of  ten  eoijus 

*  fir  the  like: 

1 1 5.  *  But,  among  brothers  equally  Ikilled  in 
'  performing  their  feveral  duties,  there  is  no 

*  dedudtion  pf  the  beft  in  ten,  or  the  mojt  excel' 

*  lent  chattel;  though  fome  trifle,  as  a  mark  of 

*  greater  veneration,  flxould  be  given  to  the  firft 

*  born. 

r  1 6.  *  If  a  dedu<aion  be  thus  made,  let  equal 

*  fiiares  of  the  refidue  be  afcertained  and  re^ 

*  ceived'y   but,  if  there  be  no  dedu<9:ioii,  the 

*  fhares  muft  be  diftributed  in  this  manner : 

-117.  *  Let  the  eldeft  have  a  double  (hare, 

*  and  the  next  born,  a  (hare  and  a  half,  if  they 

*  clearly  furpafs  the  reft  in  virtue  and  learning  ; 

*  the  younger  fons  muft  have  each  a  (hare :  if 

*  all  he  equal  in  good  qualities,  they  n^uji  all  take 

*  Jhare  and  Jh are  alike. 

118.  *  To  the  unmarried  daughters  by  the 
^  fame  mothery  let  their  brothers  give  portions 
'  out  of  their  own  allotments  refpedtively,.  ac^ 

*  carding  to  the  clajjh  of  their  feveral  mothers: 


COMMERCIAL  AND  SERVILE  CLASSES.     21 

'  let  each  give  a  fourth  part  of  his  own  diftiii6t 

*  fliare ;  and  they,  who  refufe  to  give  it,  fliall 

*  be  degraded. 

119.  •  Let  them  never  diwiAt  the  lialue  of  z. 

*  fingle  goat  or  fheep,  or  a  fingle  beaft  with 

*  unclovcrt  hoofs :  a  fingle  goat  or  flieep  re- 

*  maining  after  an  equal  difitibutkn  belongs  tp 

*  the  firft  born. 

120,  *  Should  a  your>ger  brothel-  in  the  man" 

*  ner  before  mentioned  have  begotten  a  foi>  on  the 

*  wife  of  his  deceafed  elder  brother,  the  divifion 

*  muft  then  be  made  equally  between  that  fori, 

*  who  reprefents  the  deceafed,  and  his  natural  fa- 

*  ther:  thus  is  the  law  fettled. 

121.'  The  reprefentative  is  not  fo  far  wlielly 

*  fubftituted  by  law  in  the  place  of  the  deceafed 

*  principal,  as  to  have  the  portion  of  an  elder  fon\ 

*  and  the  principal  became  a  father  in  confe- 

*  quence  of  the  procreation  by  his  younger  bto- 

*  ther-t  the  fon,  therefore,  is  entitled  by  latw  to 

*  an  equal  fliiare,  but  not  to  a  double  portion. 

\ii.  *  A  younger  fon  being  born  of  a  firft 

*  married  wife,   after  an  elder  fon  had  been 

*  born  of  a  wife  laft  married,  but  of  a  lower 

*  clafsy  it  may  be  a  doubtin  that  cafe,  how  the 

*  divifion  (hall  be  made  : 

123.  *  Let  the  fon,  born  of  the  elder  wife, 
'  take  one  moft  excellent  bull  deduced  from 

*  the  inheritance :  the  next  excellent  bulls  are; 
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'  for  thofe,  who  njotre  bornfirfty  but  are  inferior 

*  on  account  of  their  mothers,  who  were  married 

*  laft. 

"124.  'A  fon,  indeed,  who  was  firft  born, 

*  and  brought  forth  by  the  wife  firft  married, 
'  may  take,  if  learned  and  -virtuous,  one  bull  and 

*  fifteen  cows ;  and  the  other  fons  may  then 

*  take,  each  in  right  of  his  feveral   mother ; 

*  fuch  is  the  fixed  rule. 

izj.  '  As  between  fons,  born  of  wives  equal 

*  in  their  clafs  and  without  any  other  diftindion, 

*  there  can  be  no  feniority  in  right  of  the  mo- 

*  ther ;  but  the  feniority  ordained  by  law,  is 

*  according  to  the  birth. 

126.  '  The  right  of  invoking  Indra.  by  the 

*  texts,  czWz^  fivabrdhmanya,  depends  on  adtual 

*  priority  of  birth ;  and  of  twijjs  alfo,  if  any  fuch 

*  be  conceived  among  d^erent  wives,  the  eldeft 

*  is  he,  who  was  firft  adually  born. 

1 27.  *  He,  who  has  no  fon,  may  appoint  his 

*  daughter  in  this  manner  to  raife  up  a  fon  for 

*  him,  faying :  "  the  male  child,  who  fhall  be 
*'  born  from  her  in  wedlock,  ftiall  be,  mine  for 
*'  the  purpofe  of  performing  my  obfequies." 

128.  *  In  this  manner  Dacsha  himfelf,  lord 

*  of  created  beings,  anciently  appointed  all  his 
*Jlfty  dayghters  to  raife  up  fons  to  him,  for  the 

*  fake  of  multiplying  his  race  : 

129.  *  He  gave  ten  to  Dherma,  thirteen  to 
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*  Casyapa,   twenty-feven  to  Soma,   king  of 

*  Brdhmens  and  medical  plants,  after  doing  ho- 
-  *  nour  to  them  with  an  afFedtionate  heart. 

130.  *  The  fon  of  a  man  is  even  as  himfelfj 

*  and  as  the  fon,  fuch  is  the  daughter  thus  ap~  . 

*  pointed:  how  then,  if  he  have  no  fon,  can  any 

*  inherit  his  property,  but  a  daughter,  who  is 

*  clofely  united  with  his  own  foul? 

131.  '  Property,   given    to   the   mother   on 

*  her  rnarriage,  is  inherited  by  her  unmarried 

*  daughter;  and  the  fon  of  a  daughter,  appoint - 

*  ed  in  the  manner  juft  mentioned,  (hall  inherit 

*  the  whole  eftate  of  her  father,  who  leaves  no 

*  fon  hy  himf elf  begotten: 

1 32.  *  The  fon,  however,  of  fuch  a  daughter, 

*  who  fucceeds  'to  all  the  wealth  of  her  father 

*  dying  without  a  fon,  rauft  offer  two  funeral 

*  cakes,  one  to  his  own  father,  and  one  to  the 

*  father  of  his  mother. 

133.  *  Between  a  fon's  fon  and  the  fon  of 
^fuch  a  daughter,  there  is  no  difference  in  law; 

*  fince   their  father  and  mother  both"  fprang 

*  from  the  body  of  the  fame  man  : 

1 34.  *  But,  a  daughter  having  been  appoint- 

*  ed  to  produce  a  fon  for  her  father,  and  a  fon, 

*  begotten  hy  himfelf,  being  afterwards  born,  the 

*  divifion  of  the  heritage  mufl  in  that  cafe  be 

*  equal ;  fince  there  is  no  right  of  primogeni- 

*  ture  for  a  woman.  t' 
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135.  *  Should  a  daughter,  thus  appointed  tqt 

*  raiie  up  a  fon  for  her  father,  die  by  any  ac-» 

*  cideut  without  a  fon,  the  hufband  of  that 

*  daughter  may,  without  hefitation,  poITefs  him- 

*  felf  of  her  property. 

136.  '  By  that  naale  child,  whom  a  daughter 

*  thus  appointed,  either  by  an  implied  intention 
*^  or  a  plain  declaration,  (hall  produce  from  an 
^  hufband  of  an  equal  clafs,  the  maternal  grand- 

*  father  beeomes  in  law  the  father  of  a  fon  : 

*  let  that  fon  give  the  funerat  cake  and  poffefs 

*  the  inheritance. 

1 37.  >•  By  a  fon,  a  man  obtains  vidlory  over 

*  all  people ;  by  a  fon's  fon,  he  enjoys  immor- 

*  talityi  and,  afterwards,  by  the  fon  of  that 
^  grandfon,  he  reaches  the  fblar  abode. 

138.  '  Since  the  fon  {trdyate^  delivers  bis 
'  father   fronri   the   hell  named  puty    he  was, 

*  therefore,  called  puttra  by  Brahma'  himfelf : 

139.  '  Now  between  the  fons  of  his  fon  and 
^  of  his  daughter  thus  appaintedy  there  fubfifts  in 

*  this  world  no  difference  ;  for  even  the  fon  of 
^fuch  a  daughter  delivers  him  in  the  next,  like 

*  the  fon  of  his  fon. 

140.  *  Let  the  fon  of  fuch  a  daughter  offer 

*  the  fird  funeral  cake  to  his  mother ;  the  fe- 

*  cond  to  her  father ;  the  third,  to  her  paternal 

*  grandfather, 

141.  '  Op  the  man,  to  whom  a  fon  has  been 
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'.given,  according  to  a  fubfiquent  hwf  adorned 

*  with  every  virtue,  that  Ton  fliall  take  a  fifth 
f  or  fixth  part,  of  the  heritage,  though  braught 

*  from  a  different  family. 

142.  *  A  given  fon   mud  never  claim  the 

*  family  and  eftate  of  his  natural  father :  the 
'  funeral  cake  follows  the  fimily  and  eftate  5 

*  but  of  him,  who  has  given  away  his  fon,  the 

*  funeral  oblation  is  extin{3:. 

143.  *  The  fon  of  a  wife,  not  authorizjed  to 

*  have  ifTue  by  another,  and  the  fon  begotten, 

*  by  the  brother  of  the  hufband,  on  a  wife,  who 

*  has  a  fon  then  living,  are  both  unv^orthy  of 

*  the  heritage;  one  being  the  child  of  an  adul- 

*  terer,  and  the  other  produced  through  mere 
Muft.. 

144.  *  Even  the  fon  of  a  wife  duly  authorized, 

*  not  begotten  according  to  the  law  already  prO' 

*  poundedf  is  unworthy  of  the  paternal  eftate ; 

*  for  he  was  procreated  by  an  outcaft: 

145.  *  But  the  fon  legally  begotten  on  a  wife, 

*  authorized  for  the  purpofe  before  mentioned, 

*  may  inherit  in  all,refpe£ls,  if  he  he  virtuous  and 

*  learned,  as  a  fon  begotten  by  the  huiband ; 
'  fince  in  that  cafe  the  feed  and  the  produce  be- 
*■  long  of  rightjto  the  owner  of  the  field. 

1 46.  *.  He,  who  keeps  a  fixed  and  mo'otabk 

*  eftate  of  his  deceafed  brother,  maint^iii^s  the 

*  widow,  and  raifes  up  a  fon  to  that  brother, 
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*  muft  give  to  that  Ton,  at  the  age  of  fifteen ,  the 
'  whole  of  his  brother's  divided  property. 

147.  'Should  a  wife,  even  though  legally 

*  authorized,  produce  a  fon  by  the  brother,,  or 

*  any  olhtr  fapinda^  of  her  hufband,  that  fon,  if 
'  begotten  with  amorous  embraces,  and  tokens  of 

*  impure  defire,   the  fages  proclaim  Bafebora 
'  and  incapable  of  inheriting. 

V    148.  *  This  law,  which  has  preceded,  muft  be 

*  underftood  of  a  diftribution  among  fons  be- 

*  gotten  on  women  of  the  fame  clafs:  hear  now 

*  the  law  concerning  fons  by  feveral  women  of 

*  different  clafles. 

149.  'If  there  be  four  wives  of  a  Brahmen 

*  in  the  diredl:  order  of  the  clalTes,  and  fons  are 

*  produced  by  them  all,  this  is  the  rule  of  par- 
*■  iiiion- among  them : 

150.  *  The  chief  fervant  in  hulbandry,  the 

*  bull  kept  for  impregnating  cows,  the  riding 

*  horfe  or  carriage,  the  ring  and  other  ornamentSy 

*  and  the  principal  meffuage,-  fhall  be  dedufled 

*  from  the  inheritance  and  given  to  the  Brdh- 

*  men  {on,  together  with  a  larger  fhare  by  way 

*  of  preeminence.  '  / 

151.  *  Let  the  Brahmen  take  three  Ihares  of 

*  the  refidue ;   the  fon  of  the  'Cjhatriya  wife, 

*  two  (hares ;  the  fon  of  the  Vaifyd  wife,  a  (hare 

*  and  a  half;  and  the  fon  of  the  Siidra  wife, 
*^may  lake  one  (hare. 
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152.  ^  Ot,  if  no  deduSikn  be  made,  let  fomc 

*  perfon  learned  in  the  law  divide  the  whole 

*  collefted  eftate  into  ten   parts,  and  make  a 

*  legal  diftribution  by  this  following  rule: 

J 53.  *  Let  the  fon  of  the  Jirdhmani  take  four 

*  parts ;  the  fon  of  the  OJhatriyd^  three ;  let  the 

*  fon  of  the  Vaifyd  have  two  parts  j  let  the  foa 

*  of  the  Sudra  take  a  fingle  part,  if  he  be  vir^ 

*  tUQUS, 

154.  '  But  whether  the  Brahmen  have  fons, 

*  or  have  no  fons,  by  wives  of  the  three  firjl 

*  clajfes,  no  more  than  a  tenth  part  muft  be 

*  given  to  the  fon  of  a  Siidra.  * 

155.  '  The  fon  of  a  Br&hmen,  a  CJhairiyd,  or 

*  a  Vaifyd  by  a  woman  of  the  fervile  clafs,  fliall 
'  inherit  no  part  of  the  eftate,  unlefs  be  be  vir^ 

*  tuous ;  ner  jointly  with  other  fons,  unlefs  his  mo- 

*  ther  was  lawfully  married :  whatever  his  fa- 

*  ther  may  give  him,  let  that  be  his  own.    ' 

156.  '  All  the  fons  of  twiceborn  men,  pro- 

*  duced  by  wives  of  the  fame  clafs,  muft  divide 

*  the  heritage  equally,  after  the  younger  "bro- 

*  thers  have  given  the  firft  born  his  deduced 

*  allotment. 

157.  *  For  a  Sudra  is  ordained  a  wife  of  his 

*  own  clafs,  and  no  other:  all,  produced  by  her, 

*  Ihall  have  equal  fliares,    though  {he  have  a 

*  hundred  fons, 

158.  *  Of  the  twelve  fons  of  men,  whom 


28  ON  THE  SAME ;  AND  ON  THE 

*  Menu,   fprung   from    the   Self-exiftent,  has 

*  named,  fix  are  *  kinfmen  and  heirs  ;  fix,  not 

*  Leirs,  except  to  their  own  fathers,  but  kinfmen. 

159.  •  The  fon  begotten  by  a  man  himfelf 

*  in  lawful  wedlock,  the  fon  of  his  wife  begotten 

*  in  the  manner  before  defcribed,  a  fon  given  fo 

*  kifjtf  a  fon  m^de  or  adopted,  a  fon  of  concealed 

*  birth,  or  whofe  real  father  cannot  be  knoivn^  and 
*a  fon  rejefted  by  his  natural- parents,  are  the 

*  fix  kinfmen  and  heirs  : 

16a.  *  The  fon  of  a  young  woman  unmarried, 

*  the  fon  of  a  pregnant  bride,  a  fon  bought,  a 

*  fon  by  a  twice  married  woman,  a  fon  felf- 

*  given,  and  a  fon  by  a  Sudra,  are  the  fix  kinf- 
•^  men,  but  ixot  heirs  to  collaterals. 

161.  '  Such  advantage,  as  a  man  would  gain, 
'  who  fljould  attempt  to  pafs  deep  water  in  a 

*  boat  made  of  woven  reeds,  that  father  obtains, 

*  who  paffes  the  gloom  of  death,  leaving  only 

*  contemptible  fons,  loho  are  the  eleven,  or  at  leaji 
*■  thefx^  laft  mentioned. 

162.  '  If  the  two  heirs  of  one  man  be  the 
'  ion  of  his  own  body  and  a  fon  of  his  wife  by 

*  a  kinfman,  the  former  of  whom  was  begotten 

*  after  his  recovery  from  an  illnefs  thought  incura- 
'  bk,  each  of  the  fons,  exclufively  of  the  other, 

*  ihall  fucceed  to  the  whole  eftate  of  his  natural 

*  father. 

163.  '  The  foil  of  bis  own  body  is  the  fole 
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*  heir  to  l^is  eftate,  but,  that  &11  evil  may  be  re- 
'  moved,  let  him  allow  a  maiuteuance  to  the 

*  reftj 

164.  *  And,  when  the  fon  of  the  bo<ly  has 

*  taken  an  account  of  the  paternal  -inheritance, 

*  let  him  give  a  fixth  part  of  it  to  the  fon  of 

*  the  wife  begotten  by  a  kinfman,  before  hisfa~ 

*  tker's  recovery ;  or  a  fifth  part,  if'  that  fon  h^ 

*  eminently  virtuous. 

165.  *  The  fon  of  the  body,  and  the  fon  of 

*  the  wife  may  fucceed  immediately  to  the  pa- 

*  ternal  eftate  in  the  manner  juft  mentioned i  but 

*  the  ten  other  fons  can  only  fucceed  in  order 

*  to  the  family  duties  and  to  their  fhare  of  the 

*  inheritance,  thofe  laft  named  being  excluded  hy 
'  any  one  of  the  preceding. 

166.  *  Him,  whom  a  man  has  begotten  on 

*  his  own  wedded  wife,  let  him  know  to  be  the 

*  firft  in  rank,  as  the  fon  of  his  body. 

167.  '  He,  who  was  begotten,,  according  to 

*  law,  on  the  wife  of  a  man  deceafed,  or  ira- 

*  potent,  or  difordered,  after  due  authority  given 

*  to  her,  is  called  the  lawful  fon  of  the  wife. 

168.  '  He,  whom  his  father,  or  mothei  te^'-S 

*  her  hufband's  affent,  gives  to  another  as  his 
'  fon,  provided  that  the  donee  have  no  iffue,  if 

*  the  boy  be  of  the  fame  clafs  and  afFedionately 

*  difpoled,  is  confidered  as  a  fon  given,  the  gift 

*  being  confirmed  by  pouring  water. 
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169.  *  He  is  confidcred   as  a  fon   made  or 
'  adopted,  whom  a  man  takes  as  his  own  Ton, 

*  the  boy  being  equal  in  clafs,  endued  with  filial 

*  virtues,  acquainted  with  t&e  merit  of  perform- 

*  ing  obfequies  to  his  adopter;^  and  with  the  fin  of 

*  omitting  them, 

176.  *  In    whofe    manfions   foever   a   male 

*  child  fhall  be  brought  forth  by  a  married  ivo- 

*  man,  ivho/e  hujband  has  long  been  abfent,  if  the 

*  real  father  cannot  be  difcovered,  but  if  it  be 

*  probable  that  he  was  of  an  equal  clafs,  that  child 
*•  belongs  to  the  lord  of  the  unfaithful  wife,  and 
*■  is  called  a  fon  of  cbncealed  birth  in  his  man- 

*  fion. 

171.  *  A  boy,  whom  a  man  receives  as  his 

*  own  Ion,   after   he  has  been  deferted  with- 

*  out  juft  catfe  by  his  parents,  or  by  either  of 

*  them,  if  one  be  dead,  is  called  a  fon  reje61ed. 

172.  *  A  fon,  whom  the  daughter  of  any 
*.raan  privately  brings  forth  in  the  houfe  of  her 

*  father,  if  fhe  afterwards  marry  her  lover,  is 

*  defcribed  as  a  fon  begotten  on  an  unmarried 

*  girl. 

-173.  *  If  a  pregnant  young  woman  marry, 

*  whether  her  pregnancy  be  known  or  unknown, 

*  the  male  child  in  her  womb  belongs  to  the 

*  bridegroom,  and  is  called  a  fon  received  with 

*  his  bride, 

ij^*  *  He  is  called  a  fon  bought,  whom  a 
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*  man,  for  the  falce  of  having  a  fon  to  perform  hh 
'  obfequies,  purchafes  from  his  father  and  mo- 

*  ther,  whether  the  boy  be  equal  or  unequal  to 
'  himfelf  in  good  qualities,  for  in  clafs  all  adopted 

*  fons  muft  be  equal. 

175.  *  He,  whom  a  woman,  either  forfaken 

*  by  her  lord  or  a  widow,  conceived  by  a  fecond 

*  hulband,  whom  flie  took  by  her  own  defire, 

*  though  hgainft  law,  is  called  the  fon  of  a  wo- 
'  man  twice  married: 

176.  '  If,  on  her  fecond  marriage,  (he  be  ftill 

*  a  virgin,  or  if  flie  left  her  hufband  under  the 

*  age  of  puberty  and  return  to  him  at  his  full 
*'age,  (he  muft  again  perform  the  nuptial^cere- 

*  mony,  either  with  her  fecond,  or  her  young  and 
'  deferted,  huiband. 

177.  *  He,  who  has  loft  his  parents,  or  beea 

*  abandoned  by  them  without  juft  caufe,  and 

*  offers  himfelf  to  a  man  as  his  fon,  is  called  a 

*  fon  fejfgivpn. 

178.  *  A  fop,  begotten  through  luft  on  a  Su^ 

*  dra  by  a  man  of  the  prieftly  clafs,  is  even  as 

*  a  corpfe,  though  alive,  and  is  thence  called  in 

*  law  a  living  corpfe  : 

179.  *  But  a  fon,  begotten  by  a  man  of  the 

*  fervile  clafs  on  his  female  Have,  or  on  the  fe- 

*  male  flave  of  his  male  (lave,   may  take  a 

*  (hare  of  the  heritage,  if  permitted  by  the  other 
^fons:  thus  is  the  law  eftablifhed. 
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180.  *  Thefe  eleven  fons  (the,fbn  of  the  wife, 

*  and  the  reft  as  enumerated)  are  allowed  by 

*  wife  legiflators  to  be  fubftitutes  in  order  for 

*  fons  of  the  body,  for  the  fake  of  preventing  a 

*  failure  of  obfequies ; 

181.  '  Though  fuch,  as  are  called  fons  for 

*  that  purpofe,  but  were  produced  from  the 
'  manhood  of  others,  belong  in  truth  to  the  fa- 

*  ther,   from   whofe    manhood    they   feverally 

*  fprang,  and  to  no  other,  excepf  by  ajuftJiSlion 
*■  of  law.  ■ 

1&2.  *  If,  among  feveral  brothers  of  the 
«  whole  blood,  one  have  a  fon  born,   Menu 

*  pronounces  them  all  fathers  of  a  male  child 

*  by  means  of  that  fon  ;  fo  that,  if  fuch  nephew 
'  would  be  the  heir,  the  uncles  have  no  power  to 
^  adopt  fons:  '         « 

183.  '  Thus  if,  among  all  the  wives  of  the 
•fame  hufband,  one  bring  forth  a  male  child, 
'  Menu  has  declared  them  all,   by  means  of 

*  that  fon,  to  be  mothers  of  male  iffue. 

184.  *  On  failure  of  the  beft,  and  of  the  next 

*  beft,  among  thofe  twelve  fons,  let  the  inferiour 

*  in  order  take  the  heritage ;  but,  if  there  be 

*  many  of  equal  rank,  let  all  be  fharers  of  the 

*  eftate. 

185.  '  Not  brothers,  nor  parents,  but  fons, 

*  if  living,  or  their  male  if  tie,  are  heirs  to  the  de- 

*  ceafed,  but  of  him,  who  leaves  no  fon,  nor  a 
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'  Wife,  nor  a  daughter,  the  father  Ihall  take  the 

*  inheritance;  and>  if  he  led'ae  neither  father  i  nor 

*  mother^  the  brothers. 

1 86.  *  To  three  anceftors  muft  water  be  given- 

*  at  their  obfequiesj  for  three  i^the  father,  hii 
'father,  and  the  paternal  grandfather)  is  the  fu- 

*  neral  cake  ordained  :  the  fourth  in  defcent  is 

*  the  giver  of  oblations  to. them,  and  their  heir,  if 

*  they  die  ixiithouf   nearer   defendants  3    but  the 

*  fifth  has  no  concern  with  the  gft  of  the  funeral 
'  cake. 

187.  '  To  the  vitzr&^fapinda^  male  or  female^ 

*  after  him  in  the  third  degree^  the  inheritance 

*  next  belongs ;  then,  on  failure  o(  fapindas  and 
'  of  their  ifluej  the  famdnodaca^  or  diftaijt  kinf- 

*  man,  fhall  be  the  heir^  or  the  fpiritual  pre- 

*  ceptor,  or  the  pupil^  or  the  fellowftudenty  cfth^ 

*  dec-eafed: 

188*  *  Oii  failure  of  all  thofe^  the  lawful 

*  heirs  are  fuch  Brdhmensj  as  have  read  the! 
'  three  Vedas^  as  are  pure  in  body  and  mind^  as 

*  have  fubdued   their  paflions ;   and  they  muft 

*  confequentiy  offer  the  cake :   thus  the,  rites  pf 

*  obfequies  cannot  faiL 

189.  *  The  property  of  a  'Brdhmen  fhall  never 

*  be  taken  as  an  Reheat  by  the  king :  this  is  a 

*  fixed  law:  but  the  wealth  of  the  other  elaffesj 

*  on  failure  of  all  heits<  the  king  may  take.    « 

190.  *  If  the  widow  of  a  man,  who  died 

VOL.  VI.  D 
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*  without  a  fon,  caife  up,  a  fon  to  him  by  one  of 

*  his  kinfmen,  let  her  deliver  to  that  fon,  at  his 
*-full  age,  the  colIe£led  eftate  of  the  deceafed, 
'  whatever  it  be. 

191.  *  If  tw^o  fons,  begotten  by  two  fuccejjive 

*  hujbandsj  who  are  both  dead^  contend  for  their 
'  property,  then  in  the  hands  of  their  naother, 

*  let  each  take,  exclufively  of  the  other,  his  own 

*  father's  eflate, 

192.  '  On  the  death  of  the  mother,  let  all 
'  the  uterine  brothers,  and  the  uterine  fifters,  if 
'  unmarried^  equally  divide  the  maternal  eftate: 

*  each  married Jijter  Jhall  have  a  fourth  part  of  a 

*  brother' s  allotment. 

193.  *  Even    to    the    daughters   of    thofe 

*  daughters,  it  is  fit,  that  fomcthing  (hould  be 
'  given,  from  the  aflets  of  their  maternal  grand- 

*  mother,  on  the  fcore  of  natural  affection. 

194.  *  What  was  given  before  the  nuptial 

*  fire,  what  was  given  on  the  bridal  proceffion, 

*  what  was  given  in  token  of  love,  and  what 
'  was  received  from  a  brother,  a  mother,  or  a 
'  father,  are  confidered  as  the  fixfold  fepafatf 
'  property  of  a  married  woman  : 

195.  '  What   {he   received   after   marriage 

*  from  the  family  of  her  hufband,  and  what 
'  her  affedionate  lord  may  have  given  her,  (hall 

*  be  inhei'ited,  even  if  fhe  die  in  his  lifetime,  by 

*  her  children. 
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196.  '  It  Is  ofdained,  tBatthfe  prbpetty  cif  a 

*  woman^    married    by  the    ceremonies  calleij 

*  Brahma,  Daiva^  Arjha',  Gdndharva,  or  Prd- 
*■  jdpatya,  fliall  go  to  her  hufband>   if  flie  die; 

*  without  ilTue. 

197.  *  But  her  wealth  given  oh  tlie  mafriagd 

*  called  Afura^  of  on  either  of  the  tisio  others,  ig- 

*  ordained,  on  h6r  death  Without  ifluej  to  .,be- 

*  come  the  property  of  her  father  and  mother; 

198.  *  If  a  widow,  whofe  hujbahd  had  other 

*  wives  of  different  claffes^  Ihall  HaVe  received 

*  wealth  at  any  time  as  a  gift  from  hef  father^ 
'  and  fball  die  without  iffue,  it  fhall  go  to  thfe 
'  daughter  of  the  Brdhmam  ys'i^&t  or  to  the  iffuS 
'  of  that  daughter. 

199.  '  A  woman  flibuld  riever  makd  a  hoard 
'  from   the  goods  of  her  kindred,    which  are 

*  common  to  her  and  many;  or  even  from  th$ 

*  property  of  her  lord,  without  his  afleht; 

200i  *  Such  ornamental  apparel^  as  woperl 

*  wear  duting  the  lives  of  their  hufbands>  thd 
'  heirs  of  thofe  hufbands  fhill  riot  divide  among 
'  themfelves:  theyj  who  divide  it  among  themi 

*  felves,  fall  deep /«/^o7^»i  : 

201^  '  Eunuchs  and  putcafts,'    perforis  borh 

*  blind  or  deaf,  madmen,  idiots,  the  dumb,  arid 

*  fuch  as  have  loft  the  ufe  of  a  limby  are  excluded 

*  from  a  fhare  of  the  heritage; 

202^  '  But    it    is  juftj    that   the  heiG^  wbcf 

D  2 
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'  knows  his  duty,  fhould  give  all  of  them  food 

*  and  raiment y^r  life  without  ftint,  according  to 

*  the  heft  of  his  power:  he,   who  gives  them 
'  nothing,  fmks  ailuredly  to  a  region  of  funijh-, 

*  ment. 

203.  '  If  the  eunuch  and  the  reft  fhould  at 
'  any  time  defire  to  marry,  and  if  the  nvife  of  the 
'  eunuch  Jhould  raife  up  afon  to  him  by  a  man  le- 
'  gaily  appointed^  that  fori  and  the  iflue  of  fuch, 

*  as  have  children,  fhall  be  capable  of  inheriting. 

204.  '  After  the  death  of  the  father,  if  the 

*  eldeft  brother  acquire  wealth  by  his  own  efforts 

*  before  partition,  a  fhare  of  that  acquifition  fhaK: 
'  go  to  the  younger  brothers,  if  they  have  made 

*  a  due  progrefs  in  learning  ; 

205.  '  And  if  all  of  them,  being  unlearned, 

*  acquire  -property  before  partition  by  their  own 

*  labour,,  there  fhall  be  an  equal  divilion  of  that 
'  property  without  regard  to  theftrji  born  ;  for  it 

*  was  not  the  wealth  of  their  father :  this  rule  is 

*  clearly  fettled. 

206.  '  Wealth,  however,  acquired  by  learn- 
'  ing,  belongs  exclufively  to  any  one  of  them^ 
'  who  acquired  it;  fo  does  any  thing  given  by  a 
'  friend,  received  on  account  of  marriage,  or 
'  prefented  as  a  mark  of  refpeft  to  a  gueft.    ' 

207.  'If  any  one  of  the  brethren  has  a  com- 

*  petence  from  his  own  occupation,  and  wants 

*  not  the  property  of  his  father ^  he  may  debar 
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*  himfelf  from  his  own  Ihare,  feme  trifle  being 

*  given  him  as  a  confideration,  to  prevent  futurt 
^Jlrife.       . 

208.  '  What  a  brother  has  acquired  by  la- 

*  hour  or  Ikill,  without  uling  the  patrimony,  he 

*  fhall  not  give  up  without  his  aflent  j  for  it  was 

*  gained  by  his  own  exertion: 

209.^  '  And  if  a  fon,  hy  his  own  efforts,  re- 
'  cover  a  debt  or  property  unjujily  detained^  which 

*  could  not  be  recovered  before  by  his  father^  he 

*  fhall  not,  unlefs  by  his  free  will,  put  it  into 

*  parcenary  with  his  brethren,  fmce  in  fa6t  it 

*  was  acquired  by  himfelf. 

210.  *  If  brethren,  once  divided  and  living 

*  again  togethier  as  parceners,   make  a  fetond 

*  partition,    the   fliares   muft    in  that    cafe   be 
'  equal;  and  the  firft  born  ftiall  have  no  right  of 

*  deduvftion. 

211.  '  Should  the  eldeft  or  youngeft  of  feve- 

*  ral  brothers  be  deprived  of  his  fhare  by  a  civil 

*  death   on    his   entrance  into   the  fourth  order, 
-  or  fhould  any  one  of  them  die,  his  defied  inter- 

*  eji  in  a  (hare  fhall  not/ wholly  be  loft; 

212.  'But,  if  he  leave  neither  fon,  nor  wife, 

*  nor  daughter,  nor  father,  nor  mother,  his  uter^ 

*  ine  brothers  and  lifters,  and  fuch  brothers  as 

*  were  reunited  after  a  feparation,  fhall  aflemble 

*  and  divide  his  fhare  equally. 

213.  '  Any  eldeft  brother,  who  from  avarice 

*  Iball  defraud  his  younger  brother,  fhall  forfeit 
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f  the  honours  ofhh  primogeniture,  be  deprived 
f  of  his  own  fhare,  and  pay  a  fine  to  the  king, 

214.  '  AU  thofe  brothers,  who  are  addided 

*  to  jny  vice,  lofe  their  title  to  the  inheritance : 
i  the  firft  born  fhall  not  appropriate  it  to  him- 
f  felf,  bvft  fhall  give  fljares  fo  th^  ypungeft,  ^if 
f  they  be  not  vitious^ 

215.  ^  If,  among  undivided  brethren  living 
^  with  their  father,  there  be  a  common  exertion 
f  for  common  gain,  the  father  fhall  never  make 

*  an  unequal  divifion  3.mong  thenj,  wber^  they 

*  divide  their  families, 

216.  *  A  fon,  born  after  a  divifion  in  the 
^  lifetime  of  his  father,  fhall  ^lone  inherit  the 
<  patrimony,  or  fhall  have  a  fliare  of  it  with  the 
i  divided  brethren,  if  they  return  ^nd  unite 
f  themfelves  with  him. 

317,  *  Of  a  fon,  dying  childlefs  and  leaving 

*  no  widow,  th^  father  and  mother  fhall  take  the 

*  eftate;  and,  the  mother  alfp  bping  dead,  the 
^  paternal  grandfather  and  grandmother  fhall 
7  take  the  |ieritage  on  failure  of  brothers  and  ne- 

*  pheivs. 

iii8.  ?  When  all  the  debts  and  wealth  have 
'  been  juftly  fiiftributed  according  to  law,  any 
f  property,  that  may  afterwards  be  difcoyered, 
?  fhall  be  fubjed  tq  a  fimilar  diftribution. 

219.  'Apparel,  carriages,  or   riding   horfes, 
i  and  ornaments  of  ordinary  value,  which  any  of 
I  the  heirs  had  ufed  by  confent  before  partition. 
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*  dreffed  rice,  water  in  a  well  or  cijlern^  female 
'  flaves,  family  priefts,  or  fpiritual  counfellors, 

*  and  pafture  ground  for  cattle,  the  wife  have 

*  declared  indivifible,  and  Jlill  to  be  ufed  as  be- 
^Jore. 

220.  *  Thus  have  the  laws  of  inheritance, 

*  and  the  rule  for  the  .condudt  of  fons  (whether 

*  the  fon  of  the  wife  or  others)  been  expound- 

*  ed  to  you  in  order*,  learn  at  prefent  the  law 

*  concerning  games  of  chance. 

221.  '  Gaming,  either   with  inanimate  or 

*  with  animated   things,  let   the  king   exclude 

*  wholly  from  his  realm:  both  thofe  modes  of 
'  play  caufe  deftrudion  to  princes. 

222.  '  Such  play  with  dice  and  the  like^  or  by 

*  matches  between  rams  and  cocks^   amounts  to 

*  open  theft;  knd  the  king  muft  ever  be  vigilant 

*  in  fuppreffing  both  modes  of  play: 

223.  *  Gaming  with  lifelefs  things  is  known 

*  among  men  by  the  name  of  dyuta ;  but  fa- 

*  mdhwaya   fignifies   a   match    between    living 

*  creatures. 

224.  '  Let  the  king  punifli  corporally  at  dif- 

*  cretion  both  the  gamefter  and  the  keeper  of  a 
-  gaming  houfe,  whether  they  play  with  inani- 
«  mate  or   animated   things :  and  v  men    of  the 

*  fervile  clafs,  who  wear  the  Jirin^  and  other 

*  marks  of  the  twiceborn. 

225.  *  Garaefters,  publick  dancers  and  fing- 
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*  ers,  rgyilers  of  fcripture,  open  hereticks,  meil 
'  who  perforpi  not  th-e  duties  of  their  fevera^ 

*  clafles,  and  fellers  of  fpirituous  liquor,  let  him 
f  inftantly  bahifli  frotn  the  town : 

'226;  '  Thofe  wretches,  lurking  like  unfeerl 
^  thieves  in  the  dojiiinioii  of  a  prince,  conti- 
f  nUally  harafs  his  good  fubjedts  with  their  viti- 
f  ou§  condiift, 

227.  '  Even,  in  a  former  creation  was  this 
f  vice  o/"  gaming  found  a  great  provoker  of  en-r 
'  mity;  let  no  fenfible  man,  therefore,,  addift 

^  himfelf  to  play  ^ven  for  his  amufement: 

228.  '  On  the  mq.n  addidited  to  it,. either  pri- 
^  vately  or  openly,  let  punifhment  be  inflicted 

*  at  the  difcretion  of  the  king. 

229.  '  A  MAN  of  the  military,  commercial;, 
i'  or  fervile  clafs,  who  cannot  pay  a  fine,  fliall 

*  difcharge  the  debt  by  his  labour :  a  prieft  fhall 

*  difcharge  it  by  little  and  little. 

230.  '  Fpi"  women,  children,  perfpns  of  crazy 
f  intelled,  the  old,  the  poor,  and  the  infirm, 

*  the  king  fhall  order  punifhment  with  a  fmall 
?  whip,  a  twig,  pr  a  rope. 

231.  '  Those  minifters,  who  arg  employed 

*  in  publick  affairs,  and,  inflamed  by  the  bkze 
f  of  wealth,  mar  the  bufmefs  of  aUy  perfon 
f  poncerned,  Jet  the  king  ftrip  of  all  their  prp- 
i  perty. 

232.  *  Such,  as  forge  royal  edidts,  caufe  dift 
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*  fettfiCns  among  the  great  minifters,    or  kill 

*  women,  prrefts.,  or  children,  let  the  king  put 

*  to  death ;  and  fuch,  as  adhere  to  his  enemies. 

233.  '  Whatever  bufinefs    has  at  any  time 

*  been  tfanfaded   conformably  to  law,  let  him 

*  conlider  as  finally  fettled,  and  refufe  to  un- 

*  ravel; 

234.  '  But  whatever  bufinefs  has  been  con- 

*  eluded  illegally  by  his  miniflers  or  by  a  judge, 

*  iet  the  king  himfelf  reexamine ;  and  let  him 

*  fine  them  each  a  thoufand  panas. 

235.  'The  flayer  of  a  'prieft,  a  foldier  or 
^  merchant  drinking  arak,  or  a  prieSi  drink  ing^ 
'  arak,  mead,  or  rum,  he,  who  fteals  the  gold  of 

*  a  prieft,  and  he,  who  violates  the  bed  of  his 

*  natural  or  fpirituai  father,  are  all  to  be  coh- 
'  fidered  refpe£tively  as  offenders  in  the  higheft 

*  degree,  except  thofe^  whofe  crimes  are  not  Jit  to 

*  he  nanted: 

236.  *  On  fuch  of  thofe  four,  as  have  not 
^  aftually  performed  an  expiation,  let  the  king 

*  legally   inflicft   corporal    punifhment,  together 

*  with  a  fine. 

237.  *  For  violating  the  paternal  bed,  let  the 

*  mark  of  a.  female  part  be  impreffed  on  the  for  e^- 

*  h^d  with  hot  iron ;  for  drinking  fpirits,  a  vint- 
^  ner's  flag ;  for  fl:ealing  facred  gold,    a  dog's 

*  foot ;  for  mnrdering  a  prieft,  t/je  figure  of  a 
>  iieadle^  corpfe; 
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238.  '  With  none  to  eat  with  them,   with 

*  none  to  facrifice  with  them,    with  none  tb 

*  read  with  them,   with  none  to  be  allied  by 

*  marriage  to  them,  abjedt  and  excluded  from 

*  all  focial  duties,   let  them  wander  over  this 

*  earth: 

239.  '  Branded   with    indelible  marks,    they 

*  fhall  be  deferted  by  their  paternal  and  mater- 
'  nal  relations,  treated  by  none  with  affeftion, 

*  received  by  none  with  refpe£t :  fuch  is  the  or- 

*  dinance  of  Menu. 

'  ij^o.  '' Criminals' of  2!^  the  claffes,  having 
'  performed  an  expiation,  as  ordained  by  lawj 

*  ^all  not  be  marked  on  the  forehead,  but  con- 

*  demned  to  pay  the  higheft  fine: 

241.  *  For  crimes  by  a  prieft,    who  had  a 

*  good  charaSter  before  his  offence^  the  middle 
.'.fine  fhall  be  fet  on  him;  or,  if  his  crime  was 
^premeditated,    he   fhall   be  banifhed  from   the 

*  realm,  taking  with  him  his  efFedis  and  his  fa" 
'  mil/; 

242.  *  But  men   of  the  other  clafles,    who 
'  have  committed  thofe  crimes,  though  without 

*  premeditation,  fhall  be  ftripped  of  all  their  pof->. 

*  feffions ;  and,  if  their  offence  was   premedi^-  ^ 
'tated,  Ihall  be   corporally,  or   even   capitally, 

*  punifhed,  according  to  circumjlances.     i 

243.  '  Let   no  virtuous  prince  appropriate 

*  the  wealth  of  a  criminal  in  the  higheft  degree; 
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*  for  he,  who  appropriates  it  through  covetouf- 

*  nefs,  is  contaminated  with  the  fame  guilt; 

244.  '  Having  tnrown  fuch  a  fine  into  the 
^  waters,  let  him  offer  it  to  Varuna;  or  kt 
^  him  beftow  it  on  fome  prieft  of  eminent  learn- 

*  ing  in  the  fcriptures  : 

345.  ''  Varuna  is  the  lord  of  punifhment; 

*  he  holds  a  rod  even  over  kings;  and  a  prieft, 
^  who  has  gone  through  the  whole  Veda,  is 
^  equal  to  a  fovereign  of  all  the  world. 

246.  *  Where  the  king  abftains  from  receiv- 

*  ing  to  his  own  ufe  the  wealth  of  fuch  offenders, 

*  there  children  are  born  in  due  feafon  and  en- 

*  joy  long  lives' 

247.  *"  There  the  grain  of  hufbandmen  rifes 

*  abundantly,  as  it  was  refpeftively  fown ;  there 

*  jio  younglings  die,  nor  is  one  deformed  ani- 

*  mal  born* 

248.  *  Should  a  man  of  the  bafeft  clafs, 
'with  preconceived  malice,  give  pain  to  Brah- 

*  mens,  let  the  prince  corporally  puniih  him  by 
'  yarious  modes,  that  may  raife  terrour. 

249.  '  A  king  is  pronounced  equally  unjufl 

*  in  releafitig  the  man,  who  deferves  punifh- 
*:  dent,  and  in  punlfhing  the   man,   who  de- 

*  f^rves  it  not:  he  is  juft,  who  always  infii(3:s 

*  the  punifhment  ordained  by  law. 

250.  '  Thefe  eftablifhed  rules  for  adminifter- 
/ingjuftice,  between  two  litigant  parties,  have 
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'  been   propounded   at   length   under   eighteetl 

*  heads. 

251.  'Thus  fully  performing  all  duties  re- 
*-quii^d  by  law,  let  a  king  feek  laitA  juftict  to 
'  poflefs  regions  yet  unpofleiFed,  and,  when 
'  they  are- in  his  poffeffion,  let  him  govern  them 

*  well. 

?52.  '  PTis  realm  being  completely  arranged 

*  and  his  fbrtreffes  amply  provided,  let  him  ever 

*  apply  the  moft  diligent  care  to  eradicate  bad 

*  men  refembling  thorny  weeds,  as  the  law  di- 
'  reds. 

253.  '  By  proteasing  fuch  as  live  virtuoufly, 
'  and  by  rooting  up  fuch  as  live  wickedly,  thofe 

*  kings,  whofe  hearts  are  intent  on  the  fecurity 
*.  of  their  people,  fhall  rife  to  heaven. 

254.  '  Of  that  prince,  who  takes  a  revenue, 

*  without  reftraining  rogues,  the  dominions  are 

*  thrown  into  diforder,  and  himfelf  fliall  be  pre- 

*  eluded  from  a  celeftial  abode; 

255.  '  But  of  him,    whofe   realm,    by  the 

*  ftrength  of  his  arm,  is  defended  and  free  from 

*  terrour,    the    dominions  continually  flourifh, 

*  like  trees  duly  watered.    ' 

256.  *  Let   the  king,  whofe  emiflaries  are 

*  his  eyes,  difcern  well  the  two  forts  of  rogues, 

*  the   open   and   the   concealed,    who   deprive 
^  other  men  of  ti.eir  wealth: 

'^Sl'  '  C)pen  rogues  are  they,  who  fubfift  b^' 
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*  cheating  in  various  marketable  commodities; 

*  and  concealed  rogues  are  they,  who  Ileal  and 
'  rob  in  forefts  and  the  like  fecret  places. 

258.  *  Receivers  of  bribes,  extorters  of  mo- 
'  ney  by  threats,  debafers  of  metals,  gamefters, 
'  fortunetellers,  impofters,  and  profeflbrs  of  pal- 

*  miftry; 

259.  '  Elephant  breakers  and  quacks,  not  per- 

*  forming  what  they   engage  to  perform,  pre- 

*  tended  artifts,  and  fubtil  harlots; 

260.  *  Thefe  and  the  like  thorny  weeds, 
'  overfpreading  the  world,  let  the  jking  difcover 

*  with  a  quick  fight,  and  others,  who  a<3:  ill  in 

*  fecret ;  worthlefs  men,    yet  bearing  the  out- 

*  ward  figns  of  the  worthy. 

261.  '  Having  dete£ted  them,  by  the  means 

*  of  trufty  perfons  difguifed,    wlio  pretend  to 

*  have  the  fame  o  xu[)ation  with  them,  and  of 

*  fpies  placed:  in  feveral  ftations,  let  him  bring 
'  them  by  artifice  into  his  power : 

262.  '  Then,  having  fully  proclaimed  their 

*  refpedtive  criminal  afts,    let  the  king  inflict 
'  punifhment  legally,    according  to  the  crimes 

*  proved; 

263.  *  Since,  without  certain  punifhment,  it 

*  is  impoflible  to  reftrain   the    delinquency  of 

*  fcoundrels  with  depraved  fouls,  who  fecretly 

*  prowl  over  this  earth. 

264.  *    Mudhfrequented   places,    cifterns    of 
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*  water,  bate  houfes,    the  lodgings  of  harlotSj; 

*  taverns  and  vidiUalling  fhops,    fquares  wher'e 

*  four   ways   meet,     large   well    known    tree^, 

*  aflemblies,  and  puBlick  fpedlacles  ; 

265.  'Old  courtyards,   thickets,  -  the  houfes 

*  of  artifts,  empty  manfions^  groves,  and    gar- 

*  dens; 

z66.  '  Thefe  and  the  like'  places  let  the  king 

*  guard,  for  the  prevention  Of  robberies,  witPi 

*  foldiers,  both  ftationary  and  patfoling,  as  well 

*  as  with  fecret  watchmen, 

267.  '  By   the   means    of  able    fpies,     cnc6 

*  thieves  i>uf  reformed,  who,  well  knowing  th6 
"  various  machinations  of  rogues,  affociate  with 

*  them  and  follow  them^  let  the  king  detedt  and 

*  draw  them  forth : 

268.  '  On  pretexts  of  dainty  food  and  gra- 

*  tifications,  or  of  feeing  feme  wife  prieft,  nahd 

*  could  enfure  their  fuccefs^    or  on   pretence  of 

*  mock  battles  mid  the  like  feats  of  ftrength,  let 

*  the  fpies  procure  an  affembly  of  thofe  men. 

269.  '  Such  as  refufe  to  go  forth  on  thofe  oc- 

*  cafions,  deterred  by  former  piinijhments^  which 
'  the  king  had  inJliSled^  let  him  feize  by  force, 
'  and  put  to  death,  on  proof  of  their  guilt,  with 

*  their  friends  and  kinfmen,  paternal  and  ma- 
'  ternal,  if  proved  to  be  their  confederates, 

270.  '  Let  not  a  juft  prince  kill  a  man  con- 

*  viifled  of  fimple  theft,  unlefs  taken  with  the 
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'  majner  or  with  implements  of  robbery;  but 

*  any  thief,  taken   with   the    mainer,   or   with 
'  fuch  implements,  let  him  deftroy  without  he- 

*  fitation; 

271.  '  And  let  him  flay  all  thofe,  who  give 

*  robbers  food  in  towns,  or  fupply  them  with 
'  iipplements,  or  ajfFord  them  fhelter. 

272.  *  Should  thofe  men,  who  are  appointed 
'  to  guard  ^ny  diftrifts,  or  thofe  of  the  vicinity, 

*  who  were  employed  for  that  purpofe,  be  neu- 
*~tral  in  attacks  by  robbers  and  inaSlive  in  feiz- 

*  ing  them,  let  him   inftantly  punifh    them   as 

*  thieves. 

273.  '  Him,  who   lives   apparently  by  the 

*  rules  of  his  clafs,  but  really  departs  from  thofe 

*  rules,  let  the  king  feverely  punifh  by  fine,  as  a 

*  wretch,  who  violates  his  duty. 

274.  *  They,   who  give  no  afliftance  on  the 

*  plundering  of  a  town,  on  the  forcible  breaking 

*  of  a  dike,  or  on  feeing  a  robbery  on  the  high- 

*  way,  ftiall  be  banifhed  with  their  cattle  iand 
'  utenfils. 

275.  '  Men,  who  rob  the  king's  treafure,  or 
'  obftinately  oppofe  his  commands,  let  him  de- 

*  ftroy  by  various  modes  of  juft  punifliment; 

*  and  thofe,  who  encourage  his  enemies. 

276.  *  Of  robbers,    who   break    a  wall    or 

*  partition,  and  commit  theft  in  the  night,  let 
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*  the  prince  order  the  hands  to  be  lopped  ofF, 

*  and  themfelves  to  be  fixed  on  a  fharp  ftake. 

277.  '  Two  fingers  of  a  cutpurfe,  the  thumb 

*  and  the  index,  let  him  caufe  to  , be  amputated 
'  on  his  firft  convidtion;    on  the  fecond,    one 

*  hand  and  one  foot;  on  the  third,  he  Ihall  fufFer 

*  death. 

278.  '  Such,*as  give  thieves  fire,  fuch  as  give 

*  them  food,  luch  as  give  them  arms  and  apart- 
'  ments,  and  fuch  as  knowingly  receive  a  thing 

*  ftolen,  let  the  king  punifh  as  h^  would  punipD  a 

*  thief. 

279.  *  The  breaker  of  a  dam  to  fecure  a  pool, 

*  let    him  punifh    by   long    immerfion    undef 

*  water  or  by  keen  corporal  fufFering ;  or  the  of* 
'  fender  fhall  repair  it,  but  muft  pay  the  higheft 

*  muldt. 

■280.  '  Thofe,  who  break  open  the  treafury, 
'  or  the  arfenal,  or  the  temple  of  a  deity,  arid 

*  thofe,  who  carry  off  royal  elephants,  horfes, 

*  or  cars,  let  him  without  hefitation  deftroy. 

281.,  '  He,  who  fhall  take  away  the  water  of 
'  an  ancient  pool,  or  fliall  obftrudt  a  watercourfe, 
'  muft  be  condemned  to  pay  the  loweft  ufual 
'  amercement. 

282.  '  He,  who  fhall  drop  his  ordure  on  the 
'  king's  highway,  except  in   cafe  of  neceffity, 

*  fhall  pay  two  panas  and  immediately  remove 
'  the  filth  J 
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283.  '  But   a  perfon  ia  urgent  neceffity,  a 

*  very  old  man,  a  pregnant  woman,  and  a  child^ 

*  only  deferve  reproof,  and  fhall  dean  the  place 

*  themfelves :  that  is  a  fettled  fiile; 

284.  '  All  phyficians  and.  furgeons  a<fting 

*  unfkilfully  in  their  feveral  prdfeffions,  muft 
'  pay  for  injury  to  brute  animals  the  loweftj  but 
'  for   injury  to    human    creatures  the   middle, 

*  amercement. 

J285.  *  The  breaker  of  a  footbridge,  of  a  pub- 

*  lick  flag,  of  a  palifade,  and  of  idols  made  of 

*  ciay^  fhall  Repair  what  he  has  broken^  and  pay 

*  a  muldt  of  five  hundred  panas. 

286.  *  For  mixing  impure  with  pure  com- 

*  modities,  for  piercing  fine  gems,  as  diamonds 

*  or  rubies^  and  for  boring  pearls  or  inferiour 
'  gems  improperly,  the  fine  is  the  loweft  of  the 

*  three;  6ut  damages  muft  always  be  paid. 

287.  '  The    man,    who  fhall   deal  unjuftly 

*  with  purchafers  at  a  fair  price  by  delivering 
'  goods  of  iefs  value^  or  Ihall  fell  at  a  high  price 

*  goods  of  ordinary  value,  fhall  pay  according  to 

*  circumjiances,  the  loweft  or  the  middle  amerce- 

*  ment. 

288.  *  Let  the  king  place  all  prifons  near  a 

*  publick  rpad,    where  offenders  may  be  feen 

*  wretched  of  disfigured. 

389.  *  Him,    who    breaks    down  a  publick 

*  wall,  him,  who  fills  up  a  publick  di^ch,  him, 

VOL.  VI.  E 
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*  who  throws  AowmpubUck  gate,  the  king  fhall 

*  rpeedily  banifh. 

290.  '  For  all  facrifices  to  deftroy  innocent 

*  men,  the  punifhment  ia  a  fine  of  two  hundred 

*  panas-f    and  for  machinations  with    poifonWs 
'  roots,  and  for  the  various  charms  ^Wwitch- 

*  eries  intended  to  kill,  by  perfons  not  efFefting 

*  their  purpofe. 

291 .  *  The  feller  of  bad  grain  for  good,  or  of 

*  good  feed  placed  at  the  top  of  the  bag^  to  con- 

*  ceal  the  bad  beloiv,  and  the  deftroyer  of  known 

*  landmarks,  mull  fufFer  fuch  corporal  punifh- 

*  ment  as  will  disfigure  them ; 

292.  '  But  the  moft  pernicious  of  all  de- 

*  ceivers  is  a  goldfmith,   who  commits  frauds : 

*  the  king  ihall  order  him  to  be  cut  piecemeal 

*  with  razors. 

293.  *  For  ftealing  implements  of  hufban- 

*  dry,    weapons,    and  prepared  medicines,-  let 

*  the  king  award  punifhment  according  to  the 

*  time  and  according  to  their  ufe. 

1  294.  '  The  king,  and  his  council,  his  me- 

*  tropolis,  his  realm,  his  treafure,  and  his  army, 

*  together  with  his  ally,  are  the  feven  members 

*  of  his  kingdom;  whence  it  is  czWedLSeptdnga : 

295.  *  Amorig   thofe    feven    members    of  a 

*  kingdom,   let  him  confider   the "  ruin  of  the 

*  firft,  and  fo  forth  in  order,  as  the  .greateft  ca- 
'  lamityj  / 
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296.  *  Yetj  in  a  fevenparted  kingdom  here^ 

*  belowj  there  is  no  fUpremacy  among  the  fe- 

*  veral  parts*  from  any  preeminence  in  lifeful 
f  qualitibs :  but  all  the  parts  muft  reciprocally 

*  fupport  each  dther,  like  the  three  ftaves  of  a 

*  holy  mendicant : 

297.  ^  in  thefe  and  thofe  a£ls,  indeed,  this 

*  and  that  member  may  be  diftinguifhed ;  and 

*  the  member^  by  which  any  affair  is  tranf^ 

*  adedj  has  the  preeminence  in  that  particular 

*  affair; 

298.  *  WiifeN  the  king  employs  emiffaries, 

*  when  he  exerts  pdwei^,  when  he  regulates 

*  publidk  bufinelsi  let  him  invariably  know  both 

*  his  own  ftrength  and  that  of  his  enemy, 

299;  *  With  all  their  feveral  diftreffes  sinid 

*  vices:  let  him  then  begin  his  operations,  hav- 

*  ing  maturely  cdnfidered  the  greater  and  lefs 

*  impbrtance  Qf  particular  dSis: 

300.  *  Let  hitiij  though  frequently  difdppointed^ 

*  renew  his  operationSj  how  fatigued  foever, 
'  again  and  again :  fince  fortune  always  attends 

*  the  man,  who,  having  begun  liiell^  ftrenuoufly- 

*  renews  his  efforts. 

301*  *  All  the  ages,  called  Satya^   Tretd, 

*  Dwdpara,  and  Cali^  depend  on  the  conduct  of 

*  the  king;  who  is  declared  in  tufn  to  reprefent 

*  each  of  thofe  ages : 

302.  *  Sleeping,  he  is  the  Cali  age ;  waking 

£  2 
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*  the  D'Wdpara;  exerting  himfelf  in  aftion,  the 

*  Tre'td ;  living  virtuoufly,  the  Safya.  ' 

303.  *  Of  Indra,  of  Su'rya,  of  Pavana, 

*  of  Yama,  of  Varuna,  of  Chandra,  of 

*  Agni,  and  of  Prit'hivi,  let  the  king  emulate 

*  the  po  A^er  and  attributes.  ' 

304. '  *  As   Indra   flieds   plentiful   fhowers 

*  during  the  four  rainy  months,  thus  let  him, 

*  afting  like  the  regent  of  clouds,  rain  juft  gra- 

*  tifications  over  his  kingdom  : 

305.  '  As  Su'rya  with  ftrong  rays  draws  up 

*  the  water  dui'ing  eight  months,  thus  let  him, 

*  performing  the  funftion  of  the  fun,  gradually 

*  draw  from  his  realm  the  legal  revenue : 

306.  '  As  Pavana,  when  he  moves,  per- 
'  vades  all  creatures,  thus  let  him,   imitating 

*  the  regent  of  wind,  pervade  al/  places  by  his 

*  concealed  emiflaries : 

307.  'As  Yama,   ai:   the  appointed   time, 

*  puhiflies  friends  and  foes,  or  thofe  who  revere, 

*  and  thofe  who  contemn^  him,  thus  let  the  king, 

*  refembling    the    judge    of    departed   fpirits, 

*  punifh  offending  fubjedls : 

308.  '  As  Varuna  mod  affuredly  binds  the 
'  guilty  in  fatal  cords,  thus  let  him,  reprefent- 

*  ing  the  genius  of  water,  keep  offenders  in 
'  clofe  confinement : 

309.  '  When  the  people  are  no  lefs  delighted 

*  ofi  feeing  the  king,  than  on  feeing  the  full 
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*  moon,  he  appears  in  the  charadler  of  Chan- 

*  DRA  : 

310.  '  Againft  criminals  let  him  ever  be  ar- 
'  dent  in  wrath,  let  him  be  fplendid  in  glory, 

*  let    him    confume    wicked    minifters,    thus 

*  emulating  the  functions  of  Agni,  regent  of 

*  fire. 

'  311.  *  As  Prit'hivi  fupports   all  creatures 

*  equally,  thus  a  kuig,  fuftaining  all  fubjedls, 

*  refembles  in  his  office  the  goddefs  of  earth. 

312.'  Engaged  in  thefe  duties  and  in  others, 

*  with  continual  a6livity,  let  the  king  above  all 

*  things  reftrain  robbers,  both  in  his  own  terri- 

*  tories  and  in  thofe  of  other  iprmcts,  from  which 

*  they  come,  or  in  'which  they  feek  refuge, 

313.  *  Let  him  not,  although  in  the  great- 

*  eft  diftrefs  for  money,   provoke  Brdhmens  to 

*  anger  by  taking  their  property;  for  they,  once 

*  enraged,  could  immediately  by  facrifices  and 

*  imprecations  deftroy  him  with  his  troops,  ele- 
'  phants,  horfes  and  cars. 

314.  'Who,  without  perilling,  could  pro- 

*  voke  thofe  holy  men,  by  whom,  that  is,  by 

*  njohofe  anceftors,  under  Brahma',  the  allde- 

*  vouring  fire  was  created,  the  fea  with  waters 
'  not  drinkablp,  and  the  moon  with  its  wane 

*  and  increafe? 

315.  *  What  prince  could   gain  wealth  by 
'  opprefling  thofe,  who,  if  angry,  could  frame 
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*  Other  worlds  and  regents  of  worlds,  could  give 

*  being  to  new  gods  and  mortals  ? 

316.  ♦  What  man^  defirous  of  life,  would 
^  injure  thofe,  by  the  aid  of  whom,  tM^  is,  by 

*  whofe  oblations^  worlds  and  gods  perpetually 

*  fabfifl: ;  thofe  \yho  are  rich  in  the  learning  of 

*  the  Vedaf 

317.  ^  A  Brahmen,  wl^ether  learned  or  ignor 

*  rarit,  is  a  powerful-  divinity;  even  as  fire  is  a 

*  powerful   divinity,   wliether   confecrated   or 

*  popular. 

318.  •  Even -in  places  for  burning  the  dead, 
^  the  bright  fire  is  undefiled ;  and,  when  pre.. 

*  fented  ;kvith  clarified  butter  2X  fubfequent  fsLCxi- 

*  l^ces,  blazes  again  with  extreme  fpleridour : 

319.  *  Thus,  although  .Brdh,mens  employ 
^  themfelves  in  all  fort^  of  mean  occupation; 

*  they  muft  invariably  be  honoured;  for  they 

*  are  fomething  tranfcendently  divine. 

320.  '  Of  a  military  man,  who  raifps  his 
^  arm  violently  on  all  occafions  againft  the 
^  prjeftly  clafs,  the  prieft  himfelf  fhall  be  the 

*  chaftifer ;  fince  the  foldier  originally  proceed- 
f  ed  from  the  B^dbmen. 

33-1.  •  From  the  waters  arofe  fire;  from  the 

*  prieft,  the  foldier;  from  ftone,  iron:  their  all- 
?  penetrating  force  is  ineffedtual  in  the  places, 

*  whence  they  refpe^Sively  Iprang. 

322.  *  The   military  clafs  cannot  profpet 
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*  without  the  facerdotal,  nor  can  the  facerdotal 

*  be  raifed  without  the  military:  both  clafles,  by 

*  cordial  union,  are  exalted  in  this  world  and 
'  in  the  next. 

323.  *  Should  the  king  ^^  near  his  end  through 
*•  fame  incurable  difeafe,  he  muft  beftow  on  the 

*  priefts  all  his  riches  accumulated  from  legal 

*  fines  ;  and,  having  duly  committed  his  king- 

*  dom  to  his  fon,  let  him  feeK  death  in  battle,  or, 

*  if  there  he  no  wart  by  abftaining  from  food. 

324.  '  Thus  condudting   himfelf,  and  ever 
'  firm  in  difcharging  his  royal  duties,  let  the  king 

*  employ  all  his  minifters  in  a6]ts  beneficial  to  his 
^  people. 

325.  *  Thefe  rules  for  the  condudof  a  mi- 
'  litary  man  haying  been  propounded,  let  man- 

*  kind  next  hear  the  rules  for  the  commercial 

*  and  lervile  clafles  in  due  order, 

326.  '  Let  the  Vdifya,  having  been  girt  with 

*  his  proper  facrificial  thread,  and  having  mar- 

*  ried  an  equal  wife,  be  always  attentive  to  his 

*  bufinefs  of  agriculture  and  trade^  and  "to  that  of 
♦keeping  cattle ; 

327.  *  Since  the  lord  of  created  beings,  hav- 
» ing  formed  herd,  and  flocks,  intrufted  them  to 

*  the  care  of  the  Vaifya^  while  he  intrufted  the 

*  whole  human  fpecies  to  the  'Brahmen  and  the 

*  Cjhatriya: 

328.  ♦  Never  muft  a  Vaifya  be  difpofed  to  fay. 
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*' I  keep  no  cattle  i"  nor,  he  being  willing  to 
■  keep  them,  tnuft  they  by  any  qieans  be  kept 

*  by  men  of  another  clafg. 

329.  *  Of  gems,  pearls,  and  coral,  of  iron, 

*  of  woven  cloth,  of  perfames  and  of  liquids,  let 
-  him  well  know  the  prices  both  high  and  low: 

330.  ^  Let  him  be  (killed  likewife  in  fhe  time 
^  and  manner  o/Tqwing  feeds,  and  in  the  bad  or 
'  good  qualities  of  land;  let  him  alfo  perfedlly 

*  know  th  ecorre(5l  modes  of  meafurino:  and 
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*  weighing. 


331.  '  The  excellence  or  defe<Ss  of  commo-» 

*  dities,  the  advantages  and  diladvantages  of 

*  different  regions,  the  probable  gain  or  lofs  on 
f  vendible  goods,  and  the  means  of  breeding 

*  cattle >with  large  augmentation: 

332.  '  Let  him  know  the  juft  wages  offer* 

*  vants,  the  various  dialeds  of  men,  the  befl 

*  way  of  keeping  goods,  and  whatever  elfe  be- 

*  longs  to  purchafe  and  fale. 

333.  '  Let  him  apply  the  moft  vigilant  care 

*  to  augment  his  wealth  by  performing  his  dutyj 

*  and,  with  great  folicitude,  let  him  give  nou-» 
*■■  riihment  to  all  fentient  creatures. 

-  334.  *  Servile  attendance  on  Br^hmens 
*■-  learned  in  the  Veda^  chiefly  on  fuch  as  keep 
^  houfe  and  are  famed  for  virtue,  is  of  itfelf  the 

*  higheft  duty  of  a  Sudra^  and  leads  hina  to 
<  future  beatitude; 
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335.  *  Pure  m  iody  and  mind,  humbly  ferving 

*  the  three  higher  claffes,  mild  in  fpeech,  never 
"  arrogant,   ever   fceking   refuge   in  Brdhmens 

*  principally,  he  may  attain  the  mofl  eminent 
*.clafs  in  another  tranfn^igration. 

336.  '  This  clear  fyftem  of  duties  has  been 

*  promulgated  for  the  four  claffes,  when  thej 

*  are  not  in  diftrefs  for  fubfiftence ;  now  learn 
'  in  order  their  f^veral  ^yties  in  times  of  ueceC- 


;*'- 


CHAPTER  THE  TENTH. 
Off  the  mixed  Clajfes;  and  on  Times  of  Difirefs. 


I.  '  Let  the  three  twiceborn  clafTes,  remain- 

*  ing  firm  in  their  fcveral  duties,  carefully  read 

*  the  Veda -J  but  a  Brahmen  muft  explain  it  to 

*  them,  not  a  man  o/"the  other  two  clajjes:  this 

*  is  an  eftabJifhed  rule. 

2.  *  The  Brahmen  muft  know  the  means  of 

*  fubfiftence  ordained  by  law  for  all  the  clafles, 

*  and  muft  declare  them  to  the  reft ;  let  him^ 

*  felf  likewife  aft  in  conformity  to  law. 

3.  *  From  priority  of  birth,  from  fuperiority 

*  of  origin,  from  a  more  exaft  knowledge  of 
*■  fcripture,  and  from  a  diftinftion  in  the  facri- 

*  ficial  thread,  the  Brahmen  is  the  lord  of  all 
'  clafles. 

4.  *  The  three  twiceborn  clafles  are  the  fa-» 

*  cerdotal,  the  military,  and  the  commercial ; 

*  but  the  fourth,  or  fervile,  is  onceborn,  that  is, 

*  has  nofecond  birth  from  the  gayatri,  and  wears 

*  no  thread:  nor  is  there  a  fifth  pure  clafs. 

5.  'In  all  claflTes  they,  and  they  only,  who 

*  are  born,  in  a  diredl  order,  of  wives  equal  in 
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elafs  and  virgins  at  the  time  of  marriage,  are 
to  be  confidered  as  the  fame  in  clafs  nioith  their 
fathers  i 

6.  '  Sons,  begotten  by  twiceborn  men,  on 
women  of  the  clafs  next  immediately  below" 
them,  wife  legiflators  call  fimilar,  not  thefame^ 
in  clafs  with  their  parents,  becaufe  they  are 
degraded,  to  a  middle  rank  between  both^  by  the 
lownefs  of  their  mothers :  they  are  named  in 
order,  Mvrdhabhi(hi6la,  Mahifhya,  and  Ca- 
rana,  or  Cayaft'ha  j  and  their  feveral  employ" 
ments  are  teaching  military  exercifes\  mufick, 
ajironomy^  and  keeping  herds;  and- attendance  on 
princes. 

7.  *  Such  Is  the  primeval  rule  for  the  fons 
of  women  one  degree  lower  than  their  hujbands: 
for  the  fons  of  women  two  or  three  degrees 
lower,  let  this  rule  of  law  be  known. 

8.  *  From  a  Brahmen,  on  a  wife  of  the  Vaifya 
clafs,  is  born  a  fon  called  Ambajhf ha,  or 
Vaidya,  on  a  Sy,dra  wife  a  Nijhada,  named 
alfo  Pdrafava: 

9.  '  From  a  CJhatriya,  on  a  wife  of  the  Sudra 
clafs,  fprjngs  a  creature,  called  Ugra,  with  a 
nature  partly  warlike  and  partly  fervile,  fero- 
cious in  his  manners,  cruel  in  his  afts. 

10.  *  The  fons  of  a.  Brahmen  by  women  of 
three  lower  clafles,  of  a  CJhatriya  by  women  of 
two,  and  of  a  Vaifya  by  one  lower  clafs,  are 
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*  called  apafaddhy   or  degraded  below  their  fu" 

*  thers^ 

II.*  From  a  CJhatriya,  by  a  Brdhmeni  wife, 

*  fprings  a  Suta  by  birth;- from  a  Vatfya^  by  a 
'  military  or  facerdotal  wife,  fpring  a  Magadha 

*  and  a  Vaideha. 

12.  '  From  a  Sudra^  on  women  of  the  conii- 

*  mercial,  military,  and  prieflly  clafTes,  are  born 

*  fdns  of  a  mixed  breed,  called  A'yogava,  CJhat- 
'  /n,  and  Chanddla,  the  loweft  of  mortals. 

13.  'As  the  Ambajht'  ha  and  Ugra,  born  in 

*  a  dire6l  order  with  one  clafs  between  thofe  of 
'  their  parents,  are  confidered  in  law,  fo  are  the 

*  CJIjattri  and  the  Vaideha,  born  in  an  Inverfe 
'  order  ivith  one  intermediate  clafs ;  and  all  four 
'  may  be  touched  without  impurity. 

14.  *  Thofe  fons  of  the  twiceborn,  who  are 
'  begotten  on  women  without  an  interval  {^An- 
'  tara)  bet;ween  the  claffes  mentioned  in  order, 

*  the  v/ife  called  Anantaras^  giving  them  a  di- 
^  Jiiiiol  name  from  the  lower  degree  of  their 

*  mothers. 

15.  '  From  a  Brahmen,  by  a  girl  of  the  Ugra 

*  tribe,  is  born  an  Avrita ;  by  one  of  the  Am- 
'  baft' ha  tribe,  an  Abhira\  by  one  of  the  A'yo^ 

*  gava  tribe,  a  Dhigvana. 

'     16.  '  The  A'yogava,  the  CJhattri,  and  the 

*  Chanddla,  the  loweil  of  men,  fpring  from,  a 

*  Sudra  in  an  inverfe  order  of  the  c/«^i,  and 
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*  are,  therefore,  all  three  excluded yro;^  the  p^r- 
''  formance  of  obfequks  to  their  anceftors: 

17 '^''  From  ^.VaiJ'ya  the  Mdgadha  din^'Faide- 
'  ha,  from  a  C/hatriya'  tht  Suta  only,  are  born 

*  in  an  inverfe  order ;  and  they  are  three  other 
'  fons  e.xc\w^e6from  fwieral  rites  to  their  fathers. 

18.  '  The  fon  of  a  Nifhdda^  by  a  woman  of 

*  the  Sudra  clafs,  is  by  tribe  a  Puc'cafa;  hut  the 

*  Ton  oi  a.  Sudra  hy  a'NiJhddli  woman,  is  uamel 

*  Cuccutaca. 

19.  '  One,  born  of  a  Cfjattrt  hy  diU  Ugrd,  is 
'  called  Swapdca;  and  one,  begotten  by  a  Faide- 
'  ha  on  an  Ambaflotlit  wife,  is  called  Vena, 

20.  '  Thofe,  whom  the  twiceborn  beo;et  011 
'  women  of  equal  clafTes,  bufwho  perform  not 
'  the  proper  ceremonies  of  affuming  the  thready 

*  ■and  the  like,   people  denominate  Frdtyas,  or 
'■  excluded  from  the  gdyatri. 

21.  *  From  fuch  an  outcaft  Brdhmefi  fprings 

*  a  fon  of  a  finful  nat^ire,  who  in  dtferent  coun^ 

*  tries  is  named  a  Bhurjacantaca,  an  A'vantya, 

*  a  Fdtadhdna,  a  Pufhpadhti,  and  a  Sate' ha: 

22.  '  From  fuch  an  outcaft  CJhatriya  comes 

*  a  fon  called  a  J'halla^  a  Maila^  a  Nich'hivi^  a 

*  Nata^  a  Carana,  a  Chafa^  and  a  Dravira : 

23.  '  From  fuch  an  outcaft  Faifya  is  born  a 

*  fon  called  Sudhanwan,  Chary  a,   Cdrujha,  Jfi- 

*  janman,  Maitra^  and  Satwata. 

24.  *  By  inl;-ermixtures  0/  the  clafies,  by  their 
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*  marriages  with  women  who  ought  not  to  bd 

*  married,  and  by  their  oiiiiffion  of  prefcribed 
'  duties,  impure  claffes  have  been  formed. 

25.  '  Those  men  of  mipgled  births,^  whd 
'  were  born  in  the  inverfe  order  of  claffes,  and 

*  who  intermarry  among  themfelves^  I  will  rtow 
'  compendioufly  defcribe. 

26.  •  The  Suta^  the  Vatdeha^  and  the  Chdn-^ 

*  ddla^  that  loweft  of  mortals,  the  Mdgadha^  the 
'  CJhattri  by  tribe,  and  the  Ayogava^ 

27.  *  Thefe  fix  beget  fimilar  Ions  on  wdmelil 

*  of  their  own  claffes,  or  on  women  of  the  fame 
'  clafs  with  their  mothers  j  and  they  produce 
'  the  like  from  women  of  the  two  higheft 
'  claffes,  and  of  the  loweji: 

28.  '  As  a  twiceborn  fon  may  fpring  from  a 

*  Brahmen  by  women  of  two  claffes  out  of 
*,  three,  ajimilarfon,  when  there  is  no  interval, 

*  and  an  equal  fon  from  a  woman  of  his  own 

*  clafs,  it  is  thus  in  the  cafe  of  the  low  tribes 

*  in  order. 

29.  '  Thofe  fix  beget,  on  women  of  theif 

*  own  tribes,  reciprocally,  very  many  defpica- 

*  ble  and  abjed  races  even  more  foul  than  their 
'  begetters. 

30.  *  Even  as  a  SMra  begets,  on  a  Brahmerii 
<  woman,  a  fon  more  vile  than  himfelf,  thus 

*  any  other  low  man  begets,  on  'woman  of  the 

*  four  claffes,  a  fon  yet  lower* 
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31.  *  The  fix  low  clafTes,  marrying  inverfely,  ^ 

*  beget  fifteen  yet  lower  tribes,  the  bafe  pro- 

*  ducing  ftill  bafer ;  and  in  a  direSi  order  thej 

*  produce  Jifteen  more, 

32.  *  A  Dqfyu,  or  outcaft  of  any  pure  clafs^ 

*  begets  on  an  A'yogavi  woman  a  Sairhzdhra, 

*  who  fhouid  know  how  to  attend  and  to  drefe 

*  his  mafter  j  though  not  a  flave,  he  raufl:  live 

*  by  flavifh  work,  and  may  alfo  gain  fubfiilencc 

*  by  catching  wild  beafts  in  toils : 

33.  •  A  Vaideha  begets  on  her  a  fweetvoiced 

*  Maitreyaca^  who,  ringing  a  bell  at  the  ap- 

*  pearance  of  dawn,  continually  praifes  great 

*  men: 

34.  '  A  Ntjhdda  begets  on  her  a  Mdrgava, 

*  or  Dd/bf  who  fubfifts  by  his  labour  in  boats, 

*  and  is  named  Caiverta  by  thofe,  who  dwell  ia 

*  A'rydverta^  or  the  land  of  the  venerable. 

35.  '  Thofe  three  of  a  bafe  tribe  are  feverallj 

*  begotten  on  A'yogavi  women,  who  wear  the 

*  clothes  of  the  deceafed  and  eat  rcprehenfible 
'  food. 

36.  *  From  a  Nijhdda  Iprings  by  a  woman  of 

*  the  Vaideha  tribey  a  Cdrdvara,  who  cuts  lea- 

*  ther,  and  from  a  Vaideha  fpring  by  ivomen  of 

*  the  Caravara  and  Nifliada  cafis,  an  Andhra 

*  and  a  M^doy  who  muft  live  without  the  town. 

37.  *  From  a  ChanddUy  by  a  Vaidehi  woman, 

*  comes  a  Pdndufopdca,  who  works  with  cane 
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*and  reeds;  and  from  a  Nijhdda,  an  Ahmdicd^ 

*  who  adts  as  a  jailor. 

38^  '  From  a  Chanddla,  by  a  Puccdsi  woman, 
'  is  born  a  Sdpdca^  who  lives  by  ptinifhing  crimi- 
'  nals  condemned  by  the  king,  a  fmful  wretch 

*  ever  defpiled  by  the  virtuous^ 

39.  '  A  Nijhddi  woman,  by  a  Chdnddla^  pfo- 
'  duces  a  fbn  called  Antyavafayin,  employed  in 
'  places  for  burning  the  dead,  Contefmned  even 
'  by  the  contemptible. 

40.  '  Thefe,   among  various    mixed   clafTes, 

*  have    been  defcribed  by  their  feveral  fathers 

*  and  mothers  J  and,,  whether  concealed  or  open, 

*  they  may  be  known  by  their  occupations. 

41.  '  Six  fons,  three  begotten  on  women  of 
^  the  fame  clafs,  and  three  on  women  of  lower 

*  claffes,  muft  perform  the  duties  of  twiceborn 

*  men ;  but  thofe,  who  are  Iforn  in  an  inverfe 
'  order ^  ««// called  lowborn,  are  equal,  in  refpeft 
'  of  duty,  to  mere  Sudras. 

42.  '  By  the  force  of  extreme  devotion  and 
'  of  exalted  fathers,  all  of  them  may  rife  in  time 

*  to  high  birth,  as  by  the  reverfe  they  may  fink 
'  to  a  lower  ftate,  in  every  age  among  mortals 

*  in  this  inferiour  world. 

43.  '  The  following  races  of  CJhatriyas^  by 

*  their  omiffion  of  holy  rites  and  by  feeing  no 

*  Brdbmens,  have  gradually  funk  among  men  to 
'  the  loweft  of  the  -four  claflqs ; 
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44.  '  Pound' racas,    Odras,     and    Draviras\ 

*  Cdmbojas^  Tavanas,     and     Sacas;     Pdradas^ 

*  Pahlavas^  Chinas,     Cirdtas,     Deradas^    and 

*  Chafas. 

45.  *  All  thofe  tribes  of*  men,  who  fprang 

*  from  the  mouth,  th^  arm,  the  thigh,  and  the 
*^foot  of  Brahma',  but  who  became  outcafts  by 

*  gaming  negkSied  their  duties;,  are  called  Dafyus^ 

*  or  plunderers^  whether  they  fpeak  the  language 

*  of  MUcheBhas^  or  that  of  A'ryas. 

46*  *  Those  fons  of  the  twiceborri,  who  are 

*  faid  to  be  degraded,  alnd  who  are  cbnfidered  as 

*  lowborn,  fhall  fubfift  Only  by  fuch  employ- 

*  ments,  as  the  twiceborn  defpife. 

4^.  *  S&tas  mufl:  live  by  managing  horfes  and 

*  by  driving  cars }  Ambajhf  has,  by  curing  dif- 

*  orders;  Vaidehas,  by  waiting  on  women;  Md^ 
'  gadhas,  by  travelling  with,  merchandize ; 

48.  *  J^ijbddas,  by  catching  filh;  an  Ayogd'oa, 

*  by  the  work  of  a  carpenter;  a  Meda,  an  An- 

*  dhra,  and  (the  fons  of  a  Brahmen  by  wives  of 

*  the  VdMeba  aiid  Ugra  clafles,  fefpediv^ly  called) 

*  a  Cbunchu  and  a  Madgu,  by  flaying  beafts  of 

*  the  foreftj 

49.  *  A  C'Jhattrtf  an   Ugf-a^  and   a  Puccafa, 

*  by  killing,  or  confining  fuch  animals, as  live  in 

*  holes:    Dhigvanfls,  by  felling  leather;    Fends, 

*  by  ftriking  mufical  inftruments :  ^   - 

VOL.  VI.  F_  ,  • 
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50.  '  Near  large  publick  trees,  in  places  T&t 

*  burning    the    dead,    on    mountains,    and    in- 

*  groves,  let  thofe  tribes  dwell,  generally  known,' 
'  and  engaged  in  their  feveral  works. 

51.  '  The  abode  of  a  Chanddla  and  a  Siva-^ 
'  pdca  muft  be  out  of  the  townj  they  mnaft  not 
'  hate  the  ufc  of  entire  veffels;  their  foie*  wealth 

*  muft  be  dogs  and  affes : 

52.  '  Their  clothes  muft  be  the  mantles  of" 

*  the  deceafed ;  their  difhes   for  food,    broken' 

*  pots  J  their  ornaments,  ruftyiron;  continually 

*  muft  they  roam  from  place  to  place  : 

^T^.  *  Let  no  man,  who  regards  kis  duty  r^- 

*  ligious  and  civil,  hold  any  intercourfe  with 

*  them;    let   their   tranfanftions  be  confined  to 
'  themfelves,  and  their  marriagjes  only  betwdtert 

*  equals: 

54.  '  Let  food  be  given  to  them  in  pot- 
'  fherds,  but  not  by  the  hailds  of  the  giver; 
'  and  let  them  not  walk  by  night  in  cities  or 
*■  towns:' 

^^.,  '■  By  d"ay  they  may  walk  about  for   the- 
'  purpofe  of  work,  diftinguifh^d  by  the  king's 
'  badges;  and  they  fhall  carry  out  the  corpfe  of 
'  every  one,   who  dies  without  kindred:    fuch 
'  is  the  fixed  rule. 

56.  ♦  They  fhall  always  kill  thofe,  who  are 

*  to  be  flain  by  the  fcntence  of  the  law,  and  by 
'the   roya,l    warrant; '  and    let    them    take  the: 
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•=  clothes  of  the  flain,  their  beds,  aad  their  or- 

*  riantents.  ' 

Sy.  *  Him,  who  was  born  of  a  linful  mother, 

*  and  confequently  in  a  low  clafs,    but   is  not 

*  openly  knOWn,    wlio,    though    worthlefs    in 

*  truth,  bears  the  femblanceof  a  worthy  man,  let 

*  people  difcover  by  his  a£ts: 

58.  '  Want  of  virtuous  dignity,  harfhnefs  of 

*  fpeech,  cruelty,  and  habitual  negle6t  of  pre- 
'  fcribed  duties,  betray  in  this  world  the  fon  of 

*  a  criminal  mother. 

5'9.  *  Whether  a  man  of  debafed  birth  aflume 

*  the  character  of  his  father  or  of  his  mother, 

*  he  can  at  no  time  conceal  his  origin: 

60.  '  He,    whofe  family  had  been  exalted, 

*  but  whofe  parents  were  criminal  in  marrying, 

*  has  a  bafe  nature,  according  as  the  oiFence  g/" 

*  hh.  mother  was  great  or  fmall. 

61.  *  In    whatever    country   fuch    meil    are 

*  born,  as  deftroy  the  purity  of  the  four  clafles, 

*  that  country  fpon  periflies  together  with  the  ha- 

*  tives  of  it.  ^ 

62.  *  Defertlon  of  life,  without  reward,  for 

*  the  fake  of  preferving  a  prieft  or  a  cow,  a  Wo- 

*  man  or  a  child,  may  caufe  the  beatitude  of 

*  thofe  bafeborn  tribes. 

t^i'  Avoiding  all   injury  to  animated  beings, 

*  veracity,  abftinence  from  theft,  and  from  unjuji 
*,feizure  of  property^  cleanlinefs,  and  co-mmand 

F   2 
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*  over  the  bodily  organs,  form  the  compendlout' 

*  fyftem  of  duty,  which'  Menu  has  ordained  for 

*  the  four  clafles. 

6/:^.  '  Should  the  tribe  fprung  from  a  Brdh- 
'  men^  by  a  Sudra  woman,  produce  afuccejjion  of 
'  children  by  the  marriages  of  its  women  with 

*  other  Erdhmens,  the  low  tribe  fljall  be  raifed 

*  to  the  higheft  in  the  feventh  generation. 

G^.  '  As  the  fon  of  a  Sudra  may  thus  attain- 
'  the  rank  of  a  Brahmen,  and  as  the  fon  of  a 
'  Brahmen  may  fink  to  a  level  with  Sudras,  even 
'  fo  mull  it  be  with  him,,  who  fprings  from  a 

*  CJhatriya',  even  fb  with  him,  who  was  born' 

*  of  a  Vaifya. 

66.  '  If  there  be  a  doubt,  as  to  the  preference 
*'  between  him,  who  was  begotten  by  a  Brahmen 
'  for  his  pleafure,  but  not  in  wedlaek,  on  a  Sudra 
*■  woman,  and  him,  who  was  begotten  by  a- 
'  Siidra,  on  a  Brdhmeniy 

67.  *  Thus  is  it  rempved:  he,  who.  was  be- 
'  gotten  by  an  exalted  man  on  a  bafe   woman, 

*  may  by  his  good  ads  become  refpe£table;  byt 
'  he,  who  was  begotten  on  an  exalted  woman- 

*  by  a  bafe  man,  muft  himfelf  continue  bafe  : 

68.  '  Neither  of  the  two  (as  the  law  is  fixed): 
'  ijiall  be  girt  with  a  facred  firing;  not. the  for-- 
'  mer,  becaufe  his.  mother  was  low;  nor  the 
'  fecond,  becaufe  the  order  of  the  clafles  was  in-- 
'  verted. 
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459.  *  As  ^ood  grain,  -fpringing  from  good 
'*  foil,  is  in  all  refpeds  excellent,  thus  a  man, 

*  fpringing  from  a  refpe<9:abl'e  father  by  a  refpeft- 
'  able  mother,  has  a  claim  to  the  whole  inftftu- 

*  tion  of  the  twice  born. 

"jo^  '  Some   fages  give  a  prefefeiibe  to  the 

*  grain  ;  others  to  the  field ;  and  others  confider 
■*  both  field  and  gram ;  on  this  point  the  decifion 

*  follows; 

yi.  '  Graiin,    caft  into  bad  ground,   wholly 

*  perifhes,  and  a  good  field  with  no  grain  fown 
"*  in  it,  is  a  mere  heap  of  clods; 

72.  '  But  lince,  by  the  virtue  of  eminent  fa^- 

*  thers,  even  the  fons  of  wild  animals,  as  RTfh- 
'  yafringa,  and  oth^rs^  have  been  transformed 
'*  into  holy  Hien  revered  and  extolled,  the  pa- 

*  terrial  fide,  therefore,  prevails. 

73.  *  Brahma'  himfelf,  having  compared  a 

*  SudrSi,  w'ho  performs  the  duties  of  the  twice- 

*  born,  with  a  twiceborn  man,  who  does  the 

*  afts  of  a  Sudra,  faid:  "  Thofe  two  are  neither 
*'  equal  nor  unequal,"  that  is^  they  are  neither 
^  equal  in  rank,  nor  unequal  in  bad  conJiuEl, 

74.  'Let  fuch  Brdlimens  as  are  intent  on  the 

*  means  of  attaining  the  fupreme  godhead,  and 
^  firm  in  their  own  duties,  completely  peffoirm 
f  in  order,  the  fix  following  ads : 

75.  *  Reading  the  Vedas,  and  teaching  others 
^  to  read  them,  facrificing,  and  alTifting  others  to 


7o  ON  THE  MIXED  CLASSES-,  AND 

*  facrlfice,  giving  to  the  poor,  ifthemfelv.es  have 

*  enough,  and  accepting  gifts  from  the  virtuous^  if 
« themfelves  are  poor,  are  the  fix  ptefcribed  adts 
'  of  the  firftborn  clafs; 

j6,  '  Put,  aiijojig  thofe  fix  a6is  of  a  Brdhmen, 

*  three  are.hia  means  o/' fubfiftenqe;  aflifting  to 

*  facrifice,   teaching   the    Veaqs,  and    rqcgivipg 

*  gifts  from  a  purehanded  giver, 

77.  ^  Three  afts  of  duty  ceafe  with  tlie  Brdhr 
\  men,  and  belong  not  to  the  CJhatriya;  teaching 
'  the  Ve'das,  officiating  at  a  facrifice,  a;nd,  thirdly, 
'  receiving  prefents ; 

78.  '  Thofe  three  are  alfo  (by  the  fij^ed  rule 

*  of  law)  forbidden  to  the  Vaifya;  fince  IVIflNi;, 

*  the  lord  of  all  men,  prefcribe4  not  thofe  ads  to 

*  the  two  clafj'es^  military  arid  commercial. 

79.  *  The  means  of  fubfiftence,  peculiar  to 

*  the  CJha^riya^sx&  bearing  arms,  either  held. for 
«  ftriking  or  mjffile;  to  the  Vaifya,  merchandize, 

*  attending  on  c^ttlg,  and  agriculture :  but  with 

*  a  view  to  the  next  life  the  duties  of  both  are 
/  almfgiving,  reading,  faqrificing, 

80.' '  Among  the  feveral  oecupatipnsjfor  ^^7i>z- 

*  ing  a  HvelihQod  the  mpft  commendable  refped- 

*  ively  for  the  facerdo.tal,  niilitary,  and  mercan- 

*  tile  clafles,  are  teaching  the  V^da,  defending 

*  the  people,  and  jcommerge  or  keeping  herds 

*  and  flocks.  , 

81.  '  Yet  9,  BMhpiei^t  unable  to  fubfift  by  hi^ 
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"*  4uties  juft  i^entloned,  may  live  by  the  duty  of 

*  a  foldier ;  for  that  is  the  next  in  rank. 

82.  *  If  it  be  a&ed,  how  he  muft  live,  fhould 

*  he  be  Ujnable  to  get  a  fufiftence  by  either  of 

*  ithafe  employments  j    t^e  anfwer  is^  he  may 

*  fubfift  as  a  mercantile  man,  applying  himfelf 

*  in  per/on  to  tillage  and  attendance  on  cattle : 

83.  *  But  a  Brahmen  and  a  CJhatriya^  obliged 

*  to  fubfifl[;  by  the  afts  of  a  Vaifya^  muft  avoid 

*  wit&  care,  if  they  can  live  by  keeping  herds ^  the 
'  bufinefs  of  tillage,  which  gives  great  pain  to 
^  fenfient  creatures^  an^i  i?  (iependanton  the  la- 

*  hour  0/' others^  as  bulls  and  fo  forth ^ 

84.  *  Some  are  <)f  opinion,  that  agriculture  is 

*  excellent ;  but  it  is  a  mode  of  fubfiftence, 
'  which  jhe  benevolent  greatly  blame ;  for  the 

*  jronmouthed  pieceg  of  wood  ij<it  only  wound 

*  the  earth,  but  the  creatures  dwelling  in  it, 

85.  *  If,  through  want  of  a  virtuous  live- 

*  lihppd,  they  cannot  follow  laudable  occupa-' 
'  tions,  they  m^y  then  gain  a  competence    of 

*  wealth    by  felling    commodities    ufually  fold 

*  by  merchants,   avoiding    what    ought   to   be 

*  ^voided; 

86.  *  They  muft  ^void  felling  liquids  of  all 
y  forts,  drefled  grain,  feeds  of  tila^  ftpnes,  fait, 

*  cattle  and  human  creatures; 

87.  *  All  woven  cloth  dyed  red,  ploth  made 
^pffanaf  of  cjhuma  bark,  and  of  wppl,  even 
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*  though  not  red;  fruitj   roots,    and  ijiedicina^ 
'  plants ;  ■  '  ■  ' 

88.  *  Water,    iron,    poifon^     flefhmeat,    the 

*  moonplant,  and  perfumes,  of  any  fort;   milk, 

*  honey,  buttermilk,  clarified  butter^  '  oil  of  tiJa, 
'  wax,  fugar,  and  blades  of  cus'a-grsifs; 

89.  '  AU'beafts  of  the  foreft,  as  dfer  and  the 
^  like;  ravenous  beafts,  birds,  and  Jijh\  fpi^ 
'  rituous  liquors,  «///,  or  indigo,  and  Idcjhd^ 
'  or  lac;  and  all  beafts  with  unclbven  hoofs.  ' 

90.  *  But  the  Brahmen  hufbandonan  niay  at 

*  pleafure  fell  pure  tila  feeds  for  the  purpofe  of 

*  holy  rites,  if  he  keep  them  not  long  with  a  hope, 
'  of  more  gain,  and  fhaU  have  produced   them, 

"  *  by  his  own  culture: 

91.  '  If  he  apply  feeds  of  tiia  to  any  purpofe 
'  but  food,  anointing,   and  facred  oblations,   he 

*  fhail  be  plunged,  in  the  (hape  of  a  worm,  to- 

*  gether  with  his  parents,  into  tlie  ordure  of  dogs. 

92.  '  By  felling  flefhmeat,  Idcjhd,  or  fait,  a 
'■Brahmen  immediately  finks  low;    by  felling 

*  milk  three   days,  he   falls    to   a  level   with  a, 

*  Sudra'j 

93.  *  And    by  felling   the    other    forbidden 

*  commodities  with  his  own  free  will,  he  aflAimes 

*  in  this  world,  after  feven  nights,  the  nature  of 

*  a  mere  Vaifya, 

94.  '  Fluid  things  may,  however,  be  bartered 

*  for  other  jfluids,   but  npt '  fait  for  any  thing 
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Miquid;  fo  may  drefled  grain  for  grain  un- 
^  drefled,  and  tila  feeds  for  grain  in  the  hufk, 
^  equal  weights  or  paeafiires  being '  given  ?Ln(| 
f  taken.  --  "  '  *   .    - 

95.  '  A   MILITARY  man,    in  diftrefs,   may 
/*  fubfift  by  allthefe'meaiis,  but  at  no  time  muft 

^  he  have  recourfp  to  the-higheft,  or faeer^otaJ, 
^  fundion.  ' 

96.  'A    man    of    thfe    loweft"  clafe,    who, 

*  through  covetoufhefs,  lives  by  the  a£ts  of  the 
i  higheft,  let  thie  king  ftfip  of  all  his  wealth  and 
^  inftantly  banifli ;  ■ 

97.  '  His  own  c^ce,  though  defeftively  perr 
f  formed,    is    preferable    to    that    of   another, 

*  though  performed  "completely;  for  he,  who 
^  withmf-'neoejjity  difcharges  the  duties  of  an-? 

/  *  other  clafs,  immediately  forfeits  his  own. 

98.  '  A  MERCANTILE  man,  unable  to  fubfift 

*  by  his  own  duties,  may  defcend  even  to  the 
f  fervile  a<3:s  of  a  Siidra,  taking  care  never  to  do 
?  what  ought  never  to  be  done;  but,  when  he 
^  has  gained  a  competence,  let  him  depart  from 

*  fervice. 

99.  *  A  MAN  of  the  fourth  clafs,  not  finding 

*  employment  by  waiting  on  the  twiceborn, 
'  while  his  wife  and  fon  are  tormented  with 
^  hunger,  may  fubfift  by  handicrafts : 

100.  '  Let  him -principally  follow  thofe  me- 
f  chanical  occupatiops,  as  joinery  and  mafonry,  or 
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*  tliofe  various  pradical   aMs,   as  painting  and 

*  writing,  by  following  which,  he 'may  ferve  the 

*  twiceborn. 

loi.  'Should  a  Brahmen,  afflidled  and  pin- 

*  ir^g  through  want  of  food,  choofe  rather,  to  fe- 
^  main  feed  in  the  path  of  his  own  duty,  than 
**  to  adopt  tjie  pEadioe  pf  Vaifya^y  let  him  a^  in 

*  this  manner: 

102.  ;*  The  Brafimen,  having  fallen  into  dif- 
f  trefa,  m^y  receive  gifts  from  any  per-fon  what- 

*  ever ;  for  by  no  facred  rule  can  it  be  fliown, 

*  that  abfoltite  purity  can  be  fullied, 

103.  '  From  interpreting  the;  Veda^-fwm  pfE- 

*  ciating  at  facrificqSj  or  from  taking  prefents, 
'  though  in  modes  generally  difapproved,  ho  fin 

*  i§  committed  by  prieft$.i^  dijirefsi  fprthey  are 

*  pure  as  fire  pr  water,   ,  "  ,  : 

.  J04.  *  He,  who  receives  food,  when  his  life 
'  could  not  otherwife  be  fuftained-, ,  frpm  any 
f  man  whatever,  is  no  more  tainted  by  fin,  than 

*  the  fubtil ;  ether  by  mud : 

105.  '  Aji'garta,  dying  with  hunger,  was 

*  going  to  deftroy  his  own  fon  (named  S'unah- 

*  sVp'ha)  by  felling  him  for  fame  cattle;  yet.he 

*  was  guilty  of  no  crime,  fmce  he  only  fought  a 

*  remedy  againft  fa^mifhing : 

106.  *  Va'made'va,  who  well  knew  right 
'  and  wrong,  was  by  no  means  readered  impure, 

*  though  defurous,  when  opprrefled  mib  hunger. 
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I. 

-*  pf  eatmg  the  flefh  of  dogs  for  the  prefervatioa 

*  of  his  life : 

ipy.  '  Bharadwa'ja,  eminent  in  devotioHj, 

*  when  he  and  his  font  were  ^Imoft  ftarved  in  a 

*  dreary  fpreft,  accepted  feveral  cow^  from  fhe 

*  carpenter  Vridhu;  , 

io8.  *  Viswa'mitra  too,  than  whom  no^e 

*  better  knew  the  diftia6tions  between  virtue 

*  and  vice,  refolved,  when  he  was  perifhing  with 
■  hunger,  to  eat  the  haunch'  pf  a  dog,  which  he 

*  had  received  frpm  a  Chanddla. 

109.  *  Among  the  adls  generally  difapproved, 
f  namely y  accepting  prefents  from  low  men^  allift- 

*  ing  them  to  facrifice,and  explaining  the  fcripture 
f  tQ  thentt  the  receipt  of  prefents  is  the  meaneft 

*  in  this  worlds  and  the  moft  blamed  in^  Brak^ 

*  men  after  his  prefent  life ; 

iio.  '  Becaufe  aflifting  to  facrifice  and  ?x-. 

*  plaining  the  fcripture  are  two  adts  always  per- 
*.  formed  for  thofe,  whofe  minds  have  been  im- 
f  proved  by  the  Jacred  initiation;  but  gifts  are 
'  alfo  received  from  a  fervile  man  of  the  loweft 

*  clafs. 

III.  *  The  guilt,    incurred  by  aflifting  low 
!  men   to    facrifice    and  by  teaching  them  the 

*  fcripture,   is   removed   by  repetitions   of  the 

*  gdyatri  and  oblations  to  fire;  but  that,  incurred 
<  lay  accepting  gifts  from  them,  is  ^xpiated  only 
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*  by  abandoning  the  gifts  and  by  rigorous  demo- 
tion. 

112.  '  It  were  better  for  a  Erdhmen^  who 
could  not  maintain  himfelf,   to  glean  ears  and 

*  grains  after  harveft  froin  the  field  of  dccrj  perfon 
'  whatever:  gleaning  whole  ears  would  be  better 

*  than  accepiting  a  prefent,   and  picking  up  fin- 

*  gle  grains  would  be  ftill  more  laudable.  '  ' 

113.  '  B'rdhmens,  who  keep  houfe,  and  are  in 

*  want  of  any  metals  except  gold  andfilver^  or  pi 
'*  other  articles  for  good  ufes,  may  aft  the  king 
'  for  them,  if  he  be  of  the  military' clafsj  but  a 

*  king,  known  to  be  avaricious  and  unwiWing  to 

*  give,  muft  not  be  folicited. 

1 14.  *  The  foremoft.  In  order,  of  thefe  things 
*^may  be  received  more  innocently  than  that, 

*  which  follows  it :  a  field  untilled,  a  tilled  field, 

*  cows,  goats,  fheep,  precious  metals  or  gems, 

*  new  grain,  drefled  grain. 

115.  '  There  are  feven  virtuous  means  of 

*  acquiring  property;  fucceffion,  occupancy  or 

*  donation,  and  purchafe  or  exchange,  which  are 
^  allowed  to  all  clajfes;  conqueft,  which  is  peculiar 

*  to  the  military  clafs;  lending  at  intereft,  hufr 

*  bandry  or  commerce,  which  belong  to  the  mer~ 

*  cantile  clafs;  and  acceptance  of  prefents,  by  the 
^  facer  dotal  clafs,  from  refpedtable  men. 

n6J  '  Learning,  except  that  contained  in  the 
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^  fcripiures^    art,    as  mixing  perfumes   and   the 

*  liiie^  work,  for  wages,   menial  fervice,  attend- 
'  ance   on    ca,ttle,   trafick,    agriculture,  content 

*  with  little,  alms,  and  receiving  high  intereft 

*  on  money,  are  ten  modes  of  fubfiftence  in  times 

*  of  dijirejs.  ,,     , 

117.  '  Neither  a  prieft  nor  a  military  man, 
'  though  dijirefed,  muft  receive  intereft  on  loans; 

*  but  each  of  them,  if  he  pleafe,  may  pay  the 
*.fmall  intereO:  permtted  by  law,  on  harrowing 

*  for  fome  pious  ufe,  to  the  fmful  man,  who  de~ 
*"  mands  it. 

118.  •  A  MILITARY  king,  who  takes  even  » 

*  fourth  part   of  the  crops  of  his  realm  at  a  time 

*  of  urgent  neceffity,  as  of  wa^  or  invafion,  and? 

*  protefts.  his  people  to  the  utmoft  of  his  power^ 

*  commits  no  fin : 

1 19. . '  His  peculiar  duty  is  eonqueft,  and  he 

*  muft  not  recede  from  battle;  fo  that,  while  he 
'  defends  by  his  arms  the  .  merchant  and  huf^ 
'  bandman,  he  piay ,  levy  the  legal  tax  as  the 
'  price  of  proteSiion. 

120.  *  The  tax  on  the  mercantile  clafs,  Wi^/r-^ 

*  in  times  of  profperity  muft  be  only  a  twelfth  part 

*  of  their  crops,  and  a  fiftieth  of  their  perfonat 
'  profits,  may  be  an   eighth  of  their  crops  in  a 

*  time  ofdiftrefs,  or  afixth,   which  is  the  medium, 

*  or  even  a  fourth  in  great  publick  adverfity ;  but 

*  a  twentieth  of  their  gains  on    money,    and'. 
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*  Other  moveables,  is  the  higheft  fax:  ferving 
'  men,  artifans,  and  mechanicks  muft  aflill  »by 
'  their  labour,  iuf  at  no  time  pay  taxes. 

121.  'If   a   Sudra   want  a  fubfiftence   and 
'  cannot  attend  a  priejiy  he   may  ferve  a  CJha~ 

*  triya\  or,  if  he  cannot  wait  on  afoldier  by  birth, 

*  he  may  gain  his  livelihood  by  ferving  an  opu-r 

*  ltnX.Vaifya. 

122.  *  To  him,  who  ferves  Brdhmens  with  a 
«  view  to  a  heavenly  reward,  or  even  with  a 

*  view  to  both  this  life  and  the  nexty  the  union 

*  of  the  word  Brahmen  with  his  name  offdrvant 

*  will  aflliredly  bring  fuccefs. 

123.  *  Attendance  on  Brahmens  is  pro- 
'  nounced  the  belt  work  of  a  Sudra;  whatever 

*  elfe  he  may  perform  will  comparatively  avail 

*  him  nothing. 

124.  *  They  muft  allot  him  a  fit  mainte- 
'  nance  according  to  their  own  circumftances, 

*  after  confidering  his  ability,  his  exertions,  and 

*  the  number  of  thofe,  whom  he  muft  provide 

*  with  nouriftiment: 

125.  '  What  remains  of  their  drefled  rice 
•muft  be  given  to  him;  and  apparel  which 
'  they  have  worn,  and  the  refufe  of  their  grain, 
'  and  their  old  houfehold  furniture, 

126.  '  There  is  no  guilt  in  a  man  of  the 

*  fervile  clafs,  who  eats  leeks  and  other  for  bidden 

*  vegetables:  he  muft  not  have  the  facred  invef- 
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*  titure:    he  has  no  bulinefs  with  f^  duty  of 
'making  oblations  to  fire  and  the  /ike;  but  there  is 

*  no  prohibition  2ig&va&  his  offering  dreffed grain 
'  as  a  Jacrifice,  by  way  of  difcharging  his  own 

*  duty. 

127.  '  Even    Sudras,    who    are   anxious   to 

*  perform  their  entire  duty,  and,  knowing  what 

*  they  fhould  perform,  imitate  the  practice  <£ 

*  good    men  in  the   houfehold  facraments,    but 

*  without  any  holy  text,  except  thofe  containing 

*  praife  and  falutation^  are  fo  far  from  finning, 

*  that  they  acquire  juft  applaufe: 

128.  *  As  a  S^dra,  without  injuring  another 

*  man,  performs  the  lawful  a£fcs  of  the  twice- 

*  born,  even  thus,  without  being  cenfured,  he 

*  gains    exaltation    in    this    world    and  in  the 
<  next.  M 

129.  *  No  fuperfuous  collection  of  wealth 

*  mull  be  made  by  a  Sudra^    even  though  he 

*  has  power  to  make  it,    fince  a  fervile  man, 

*  who  has  aiiiafled  riches,   becomes  proud,  and^ 

*  by  his  infolence  or  negleSl^  gives  pain  even  to 

*  Brahmens. 

I  JO.  '  Such,    as    have    been   fully  declared, 

*  are  the  feveral  duties  of  the  fourclafTes  indis^ 

*  trefs    for   fubfiftence;    and,   if   they  perform 

*  them  exactly,    they  fhall  attain   the  highefl: 

*  beatitude. 
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131.  '  Thus  has  been-  propounded  the  fy-* 
'  ftem  (5f  duties,  religious  and  civil,  ordained 
'  for  all  clafles :  I  next  will  declare  the  pure  laW 
*  of  expiation-  for  fm.' 


CHAPTER  The  ELEVENTlli 
On  Penance  and  Expiationi 


1.  *  Him,    who  Iritehds  to  ilikrry  for  thd 

*  fake  of  having   iffuej    hini,    Whb   wiflifes  to 

*  make  a.  facrifice;  hifii,  who  travdls  ;  him,-wh6 

*  has  given  all  his  Wealth  at  a  facred  rite ;  him, 

*  who   defires    to  maintain  hi^  preceptor,    hisi 
'  fathef,    or  his   mothet ;    him,   who   needs  a 

*  maintenance  fof  himfelf,  whdn  he  firft  reads  the 

*  Vedas,  and  him,  who  is  afflidled  with  illnefs; 

i.  '  Thefe  nine  Brdhmens  let  mankind  cori- 
'  fider  as  virtuous  mendicants,  called  fndtacas\ 

*  and,  to  relieve  their  wants,  let  gifts  df  cattle  or 

*  gold  be  prefenl;ed  to  them  in  proportion  to 

*  their  learning ; 

3.  *  To  thefe  moft  excellent  Urdhniens  muft 

*  rice  alfo  be  given  with  holy  prefertts  at  obla- 

*  tions  to  Jire  dnd  within  the  confec fated  circle  j 

*  but  the  dreflfed  rice,  which  others  are  to  re- 

*  ceive,  mull  be  delivered  on  the  outfide  of  the 

*  facred  hearth :  gold  and  the  like  may  be  gi'OerL 

*  any  ivhefe. 

4.  *  On  fuch  Brdhmens,  as  well  know  the 
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*  Veda,  let  the  king  beftow,  as  it  becomes  him, 

*  jewels  of  all  forts,  and  the  folemn  reward  for 

*  officiating  at  the  facrifice. 

5.  'He,  who  has  a  wife,  and,  having  beg- 
*.  ged  money  to  defray  his  nuptial  expences^  mar- 

*  ries  another  woman,  fhall  have  no  advantage 

*  but  fenfual  enjoyment:  the  offspring  belongs 

*  to  the  beftower  of  the  gift. 

6.  '  Let  every  man,  according  to  his  ability, 

*  give  wealth  to  Brdhmens  detached  from  the 

*  world  and  learned  in  fcripture :  fuch  a  giver 

*  .fhall  attain  heaven  after  this  life. 

7.  '  He  alone  is  worthy  to  drink  the  juice  of 

*  the    moonplant,    who    keeps  a   provifion    of 

*  grain  fufficient  to  fupply  thofe,  whom  the  law 

*  commands  him  to  nourifh,  for  the  terra  of 

*  three  years  or  more;         ,; 

8.  '  But  a  twiceborn  man,  who  keeps  a  lefs 
'  provifion  of  grain,  yet  prefumes  to  tafte  the 

*  juice  of  the  moonplant,  fhall  gather  no  fruit 

*  from  that  facrament,  even  though  he  tafte  it  at 
'  the  firft,  or  folemn,  much  lefs  at  any  occafional^ 

*  ceremony. 

9.  'He,  who  beftows  gifts  on  ftrangers  ■wif& 

*  a  "view  to  worldly  fame^  while  he  fuiFers  his  fa--. 

*  mily  to  live  in  diftrefs,  though  he  has  power 

*  to  fupport  them,  touches  his  lips  with  honey, 

*  but  fwallows  poifon  j  fuch  virtue  is  counter- 
*.feit: 
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10.  '  Even  what  he  does  foi^  the  fake  of  his 

*  future  fpii^itual  body,  to  the  injury  of  thofe, 

*  whom  he  is  bound  to  maintain,  fhall  bring 

*  him  ultimate  mifery  both  in  this  life  and  in 

*  the  next. 

11.  *  ShoiJld  a  facfifice,  performed  by- any 

*  twiceborn  facrificer,  and  by  a  Brahmen  efpe- 

*  dally,  be  imperfedl  from  the  want  of  fbme  in-* 

*  gredient,  during  the  reign  of  a  prince,   who 
'  knows  the  law, 

12.  *  Let  him  take  that  article,  for  the  com- 

*  pletion  of  the  facrifice,  from  the  houfe  of  any 

*  ^^ify^y  who  poffefles  confiderable  herds^  but 

*  neither  factifices,  nor  drinks  the  juice  of  the 

*  moonplant : 

13.  *  If  fuch  a  Vaifya  be  not  near,  he  may 

*  take   two   or   three  fuch  neceflary  articles  at 

*  pleafure  from  the  houfe  of  a  Sudta\  fmce  a 

*  Sudra  has  no  bufmefs  with  folemn  rites. 

14. '  *  Even  from  the  houfe  of  a  Brahmen  or 

*  a  Cfiatriya,   who  poffeffeS   a  hundred   cows, 

*  but  has  no    confecrated   fire,  or   a  thoufand 

*  cows,  but  performs  no  facrifice  iJOttb  the  moon^ 
'■plant,   let  a  prieft  without   fcruple  take   the 

*  articles  wanted. 

15.  '  From  another  Bfdhmem  who  continu- 

*  ally  receives  prefents  but  never  gives,  let  him 

*  take  fuch  ingredients  of  the  facrifice,  if  not 

G  2 
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*  beftowed  ofirequeji:  fo  ihall  his  fame  be  fpread 

*  abroad,  and  his  habits  of  virtue  increafe. 

1 6.  '  Thus,  likewife,  may  a  Brahmen^  who 
'  has  not  eaten  at  the  time  of  fix  meals,  or  has 
^  fajled  three  whole  days,  take  at  the  time  of  the 

*  feventh  meal,  or  on  the  fourth  morning,  from 

*  the  man,  who  behaves  bafely  by  not  o^ffering 

*  him  food,  enough  to  fupply  him  till  the  mor- 

*  row: 

17.  '  He  may  take  it  from  the  floor,  where 

*  the  grain  is  trodden  out  of  the  hufk,  or  from 

*  the  field,    or  from  the  houfe,  or  from  any 

*  place  whatever ;  but,  if  the  owner  afk  why  he 

*  takes  it,  the  caufe  of  the  taking  muft  be  de- 

*  clared.  1 

18.  '  The  wealth   of    a   virtuous    Brahmen 

*  muft  at  no  time   be  feized  by  a    CJhatriya\ 

*  but,  having  no  other  means  to  complete  afacri- 

*  fee,  he  may  take  the  goods  of  any  man,  who 

*  ads  wickedly,   and  of  any,  who  performs  not 

*  his  religious  duties : 

19.  '  He,  who  takes  property  from  the  bad 
'■for  the  purpofe  before-mentioned,  and  beftows  it 

*  on  the  good,  transforms  himfelf  into  a  boat, 

*  and  carries  both  the  good  and  the  bad  over  afeoc 
'  of  calamities. 

20.  *  Wealth,  poflefled  by  men  for  the  per- 

*  formance  of  facrifices,  the  wife  call  the  pro- 
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*  perty  of  the  gods ;  but  the  wealth  of  men, 

*  who  perform  no  facrifice,  they  cpnfider  as  the 

*  property  of  demons. 

21.  '  Let  no  pious  king  fine  the  man,  who 

*  takes  by  Jiealth  or  by  force  what  he  wants  to 

*  make  a  facrifice  perfeSf ;  fince  it  is  the  king^s 

*  folly,  that  caufes  the  hunger  or  wants  of  a 

*  Brahmen: 

22.  *  Having  reckoned  up  the  perfons,  whoni 

*  the  Brahmen  is  obliged  to  fupport,  having  af- 

*  certained   his    divine   knowledge  and   moral 

*  condu61,  let  the  king  allow  him   a  fuitable 

*  maintenance  from  his  own  houfehold; 

23.  *  And,  having  appointed  him  a  mainte- 

*  nance,  let  the  king  protedl  him. on  all  fides; 

*  for  he  gains  from  the  Brahmen^  whom  he  pro- 

*  te<5ts,  a  fixth  part  of  the  reward  for  his  virtue. 

24.  '  Let  no  Brdhmen  ever  beg  a  gift  from 

*  a  Sudra;  for,  if  he  perform  a  facrifice  after 

*  fueh  begging,  he  fliall,  in  the  next  life,  be 

*  born  a  Chanddla. 

25.  '  The  Brdhmen,  who  begs  any  articles 

*  for  a  facrifice,  and  difpofes  not  of  them  all  for 

*  that  purpofe,  fhall  become  a  kite  or  a  crow 

*  for  a  hundred  years. 

26.  '  Any  evilhearted  wretch,  who,  through  . 

*  covetoufnefs,  (hall  feize  the  property  of  the 

*  gods  or  of  Brdhmensj  fhall  feed  in  another 
'  world  on  the  orts  of  vultures, 
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27,  •  The  facriflce  Vaifwdnari  muu:  be  con- 

*  flan tly  performed  on  the  firft  day  of  the  new 

*  year,  or  on,  the  new  moon  of  Chaitra,  as  an 

*  expiation  for  having  omitted  through  merefor- 

*  getfulnefs  the  appointed  facrifices  of  cattle  and 

*  the  rites  of  the  moonplant : 

28,  *  But  a  twiceborn  man,  who,  without 
'  neceffity,  does  an  a6l  allowed  only  in  a  cafe 

*  of  neceffity,  reaps  no  fruit  from  it  hereafter; 

*  thus  has  it  been  decided. 

29,  *  By  the  Vtfwedevas^  by  the  Sadhyas^  and 

*  by  eminent  Rifhis  of  the  facerdotal  clafs,  the 

*  fubftitute  was  adopted  for  the  principal  adt, 

*  when  they  were  apprehenfive  of  dying  in 

*  times  of  eminent  peril ; 

30,  -  But  no  reward  is  prepared  in  a  future 

*  ftate  for  that  illminded  man,  who,  when  able 

*  to  perform  the  principal  facrifice,  has  recoujrle 

*  to  the  fubftitute, 

31,  *  A  Priest,  who  well  knows  the  law, 

*  needs  not  complain  to  the  king  of  any  grievous 

*  injury  ;  ^nce,  even  by  his  own  power,  he  may 

*  chaftife  thofe,  who  injure  him : 

32,  '  His  own  power,  which  depends  on  him-m 

*  J'elf  alone,  is  mightier  than  the  royal  power, 

*  which  depends  on  other  men:  by  his  own  might, 

*  therefore,  may  a  Brahma  coerpe  his  foes, 

33,  'He  may  ufe,  without  hefitation,  thepow- 

*  gj-fHl  charms  reyealed  to  At'harvan,  an4 
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*  by  him  to  Angiras;  for  fpeech  is  the  weapon 

*  of  a  Brahmen:  with  that  he  may  deflroy  his 

*  oppreflbrs.  * 

34.  *  A  foldier  may  avert  danger  from  him- 

*  felf  bjy  the  ftrength  of  his  arm ;  a  merchant 

*  and  a  mechanick,  by  their  property;  but  the 

*  chief  of  the  twiceborn,  by  holy  texts  and  ob- 

*  lations  to  fire. 

35.  '  A  prieft,  who  performs  his  duties,  who 

*  juftly  correfts  his  children  and  pupils  ^  who  ad-" 

*  vife^  expiations  for  fin,  and  who  loves  all  ani- 

*  mated  creatures,  is  truly  called  a  Brahmen :  to 
'  him  let  no  man  fay  any  thing  unpropitious, 

*  nor  ufe  any  offenfive  language. 

36.  *  Let  not  a  girl,  nor  a  young  woman 

*  married  or  unmarried,  nor  a  man  with  little 

*  learning,  nor  a  dunce,  perform  an  oblation  to 

*  fire;  nor  a, man  difeafed,  nor  one  uninvefted 
*-with  the  facrificial firing; 

yj.  *  Since  any  of  thofe  peribns,  who  make 

*  fuch  an  oblation,  fhall  fall  into  a  region  of 

*  torture,  together  with  him,  who  fufFers  his 

*  hearth  to  be  ufed :  he  alone,  who  perfedly 

*  knows  the  facred  ordinances,  and  has  read  all 

*  the  Vedas,  muft  officiate  at  an  oblation  to  holy 

*  fire. 

-38.  *  A  Brahmen  Wiiih  abundant  wealth,  who 

*  pi^efents  not  the  prieft,  that  hallows  his  fire, 

*  with    a  horfe  confecrated   to  Praja'pati, 
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*  becomes  equal  to  on^  who  has  no  fire  hal* 

*  lowed, 

'39,  'Let  him,  who  believes  the  fcripture, 

*  and  kegps  his  organs  in  fubj^ftion,  perform 

*  all  other  pious  a(3ts ;  but  never  in  this  world 

*  let  him  offer  a  faprjfice  with  trifling  gifts  to 

■  the  officiating  prleft : 

40.  *  The  organs  of  fenfe  and  adlion,  repu- 

*  tatioa  in  this  Ufe,  a  heavenly  maniSon  in  the 

*  nexty  life  itfelf,  a  great  name  after  death^  chil- 

*  dren,  and  cattle,  are  all  deftroycd  by  a  facri- 

*  fice  offered  with  trifling  prefents:  let  no  nnan'^ 

*  therefore,  facrifice  without  liberal  gifts. 

41.  *  THEprieft,  who  keeps  a  facred  hearth, 

*  byt  voluntarily  negle^s  the  morning  and  even- 

*  ing  oblations  to  his  fires,  nnuft  perform,  in  the 

*  manner  to  he  d^cribed,  the  penance  chmdra,yana 

■  for  one  rnonth  j  fince  that  negleSi  is  equally 
^  finful  with  the  flaughter  of  a  fon, 

42.  *  They,   who  receive  property  from   a 

*  Siidra  for  the  performance  of  rites  to  confe- 

*  crated  fire,  a.re  contemned  as  minifters  of  the 

*  bafe,  by  all  fuch  as  pronounce  texts  of  the 

*  Veda: 

43.  '  Of  thofe  ignorant   priefls,  who  ferve 
^  the  holy  fire  for  the  wealth  of  a  Sudra,  the 

*  giver  fliall  always  tread  on  the  foreheads,  and 
thus  pafs  over  miferies  in  the  gloom  of  death. 

44.  *  EvpRY  nian,  who  does  not  an  adl  pre^ 
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*  fcribed,  or  does  an  aft  forbidden,  or  is  guilty 

*  of  excefs  even  in  /?g-<z/  gratifications  of  the 

*  fenfes,  muft  perform  an  expiatory  penance. 

45.  '  Some  of  the  learned  confider  an  expia- 

*  tion  as  confined  to  involuntary  fin;  but  others, 

*  from  the  evidence  of  the  VJda^  hold  it  effec- 

*  tual  even  in  the  cafe  of  a  voluntary  offence: 

46.  *  A  fin,  involuntarily  committed,  is  re- 

*  moved  by  repeating  certain  texts  of  the  fcrip- 

*  ture;    but    a    fin    committed    intentionally, 

*  through  flrange  infatuation,  by  harfli  penances^ 

*  of  different  forts. 

47.  '  If  a  twiceborn   man,  by  the  will  of 

*  God  in  this  world,  or  from  his  natural  birthj 

*  have  ariy  corporeal  mark  of  an  expiable  fin 
'  committed  in  this  or  a  former  flate,  he  muft 

*  hold  no  intercourfe  with  the  virtuous,  while 

*  his  penance  remains  unperformed. 

48.  '  Some  evilminded  perfons,  for  fins  com- 

*  mitted  in  this  life,  and  fome  for  bad  adidns 

*  in  a  preceding  ftate,  fufFer  a  morbid  change 

*  in  their  bodies; 

49.  '  A  ftealer  of  gold  from  a  Brahmen  has 

*  whitlows  on  his  nails ;  a  drinker  of  fpiritfi, 

*  black  teeth ;  the  flayer  of  a  Brahmen,  a  ma- 

*  rafmus  J  the  violator  of  his  guru's  bed,  a  de- 

*  formity  in  the  generative  organs ; 

50.  '  A  malignant  informer,  fetid  ulcers  in 

*  his  noftrils;  a  falfe  detrador,  flinking  breath; 
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*  a  flealer  of  grain,  the  deffed:  of  fome  limb  ;  a 

*  mixer  of  bad  wares  with  goody  fome  redundant 

*  member; 

51.  *  A  jflealer  of  dreffed  grain,  dyfpepfia  ; 

*  a  ftealer  of  holy  words,  or  an  unauthorized 

*  reader  of  the  fcriptures^  dumbnefs  ;   a  ftealer 

*  of  clothes,  leprofyj  a  horfeftealer,  laroenefs; 

52.  *  The  ftealer  of  a  lamp,  total  blindnefs  ; 

*  the  mifcbievous  extinguifher  of  it,  blindneis 

*  in  one  eye  y  a  delighter  in  hurting  fentient 

*  creatures,    perpetual    illnefs;    an    adulterer, 

*  windy  fwelling  in  his  limbs: 

53.  '  Thus,  according  to  the  diverfity  of  ac- 

*  tions,  are  born  men  defpifed  by  the  good,  ftupid, 

*  dumb,  blind,  deaf,  and  deformed. 

54.  '  Penance,  therefore,  muft  invariably  be 
'  performed  for  the  fake  of  expiation ;   fince 

*  they,  who  have  not  expiated  their  fins,  will 

*  again  fpring  to  birth  with  dlfgraceful  marks. 

K,^.  *  Killing    a   Brahmen^    drinking   for- 

*  bidden  liquor,    ftealing   gold  from   a  prieft, 

*  adultery  with  the  wife  of  a  father,  natural  or 

*  fpiritual,  and  affociating  with  fuch  as  commit 

*  thofe  offences,  wife  legiflators  muft  declare  to 

*  be  crimes  in  the  higheft  degree,  in  refpeSi  of 

*  thofe  after  mentioned^  but  lefs  than  incejt  in  a 

*  direB  line^  and  fome  others. 

56.  '  False  boaftingofa  high  tribe,  malig- 
«  nant  information,  before  the  king,  of  a  crimi- 
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*  nal  who  mujlfuffer  death^  and  falfety  accufinga 

*  fpiritual  preceptor,  are  crimes  in  the  fecond  de- 

*  gree,  and  nearly  equal  to  killing  a  Brahmen^ 

57.  *  Forgetting  the  texts  of  fcripturc,  (how- 

*  ing  contempt  of  the  Fida,  giving  falfe  t5vi- 

*  dence  ^without  a  bad  motive,  killing  a  friend 

*  without  malice,  eating  things  prohibited,  or, 
*■  from  their  manijejl  impurity,  unfit  to  be  tailed, 

*  are  fix  cirimes  nearly  equal  to  drinking  fpirits; 

*  but  perjury  and  homicide  require  in  atrocious  cafes 

*  the  harjhef  expiation. 

58.  '  To   appropriate  a  thing  depofited  or' 
*■  lent  for  a  time,   a  human  creature,  a  horfe, 

*  precious  metals,  a  field,  a  diamond,  or  any 

*  other  gem,  is  nearly  equal  to  ftealing  the  gold 

*  of  a  Brahmen.  . 

^g.  *  Carnal  commerce  with  fifters  by  thtf 

*  fame  mother,  with  little  girls,  with  women 

*  of  the  loweft  mixed  clafs,  or  with  the  wives 

*  of  a  friend  or  of  a  fon,  the  wife  muft  cdnfider 

*  as  nearly  equal  to  a  violation  of  the  paternal 
<  bed. 

60.  <  Slaying  a  bull  or  cow,  facrificing 

*  what  ought  not  to  be  facrificed,  adultery,  fell- 
^  ing  onefelf,  deferting-  a  preceptor,  a  mother, 

*  a  father,  or  a  fon,  omitting  to  read  the  fcrip- 

*  ture,  and  negled  of  the  fires  prefqribed  by  the 
*■  Dhermafaftra  only, 

61.  *  The  marriage  of  a  younger  brother  bd- 
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*  fore  the  elder,  and  that  elder*s  omlflion ,  to 

*  marry  before  the  younger,  giving  a  daughter 

*  to  either  of  them,   and  officiating  at  their 

*  nuptial  facrifice, 

62.  *  Defiling  a  damfel,  ufury,  want  of  per- 

*  fc<5t  chaftity  in  a  ftudent,  felling  a  holy  pool 

*  or  garden,  a  wife,  or  a  child, 

63.  '  Omitting  the  facred  inveftiture,  abari- 
'  doning  a  kinfman,  teaching  the  Veda  {or  hire, 

*  learning  it  from  a  hired  teacher,  felling  com-» 

*  modities,  that  ought  not  to  be  fold, 

,  64.  *  Working  in  mines  of  any  fort,  engaging 

*  in  dykes,  bridges,   or  other  great  mechanical 
'  works,   fpoiling   medicinal   plants   repeate^lyy 

*  fubfitting  by  the  harlotry  of  a  wife,  offering 

*  facrifices  and  preparing  charms  to  deftroy  tb^ 

*  innocent, 

6^,  '  Cutting  down  green  trees  for  firewood, 

*  performing   holy   rites   with    a   felfifli   view 

*  merely,  and  eating  prohibited  food  once  with- 

*  out  a  previous  dejign, 

V  66.  '  Negle6ling  to  keep  up  the  confecrated 

*  fire,  ftealing  any  •valuable  thing  bejides  gold^ 

*  nonpayment  of  the  three  debts,  application  to 

*  the  books  of  a  falfe  religion,  and  exceffive  at- 

*  tention  to  mufick  or  dancine,         ;v 

67.  '  Stealing  grain,  bafe  metals,  or  cattle, 

*  familiarity  by  the  twiceborn  with  women,  who 
'  have  drunk  inebriating  liquor,  killing  without 
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*  maRce,  a  woman,  a  Sudra,  a  Faifya,  or  a  Cjba- 
*■  triya,  and  denying  a  future  ftate  of  rewards 

*  and  punifhments,  are  all  crimes  in  the  third 

*  degree,  but  higher  or  lower  according  to  circum- 

*  fiances. 

68.  '  Giving  pain  to  a  Brahmen,  fmellingat 
f  any  fpirituous  liquor,  or  any  thing  extremely 

*  Jetid  and  xin^t.  to  be  fm"elt,  cheating,  and  un- 

*  natural  practices  with  a  male,  are  confidered 

*  as  caufing  a  lofs  of  clafs. 

69.  '  To  kill  an  afs,  a  horfe,  a  camel,  a  deer, 

*  an  elephant,  a  goat,  a  flieep,  a  fifh,  a  fnake,  or 

*  a  buffalo,  is  declared  an  offence,  which  de- 

*  grades  the  killer  to  a  mixed  tribe. 

•70-  *  Accepting  prefents  from  defpjcable 

*  men,  illegal  trafEck,  attendance  on  a  Sudra 

*  mailer,  and  fpeaking  falfehood,  muft  be  con- 

*  fidered  as  caufes  of  exciufion  from  focial  re- 

*  parts. 

71.  *  Killing  an  infeft,  fmall  or  large,  a 

*  worm,  or  a  bird,  eating  what  has  been  brought 

*  in  the  fame  bajket  with  fpirituous  liquor,  fteal- 

*  ing  fruit,  wood,  or  flowers,  and  great  pertur- 

*  bation  of  mind  on  trifling  occafions,  are  of- 

*  fences  which  caufe  defilement.  1 

/  72.  .*  You  fhall  now  be  completely  inftrudl- 

*  ed  in  thofe  penances,  by  which  all  the  fins 

*  juft  mentioned  are  expiable. 

.7.3.  *  If  a  Brahmen  have  killed,  a  man  of  the 
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*  facerdotal  clafs,  without  malice  prepenfi^  the 

*  Jlayer  being  far  fuperior  to  thejlain  in  good  qua- 
*■  litiesy  he  muft  himfelf  make  a  hiit  in  a  foreft 

*  and  dwell  in  it  twelve  whole  years,  fubfifting 
'  on  alms  for  the  purification  of  his  foul,  placing 

*  near  him,  as  a  token  of  his  crime,  thefkullof 

*  the  flain,  if  he  can  procure  it,  or,  if  not,  any  hu^ 
^  man  fkull.  The  time  of  penance  for  the  three 
^  lower  clafj'es  muji  be  twenty  four,  thirty  fix,  and 
^  forty  eight,  years. 

74.  •  Or,  if  the  Jlayer  be  of  the  military  clap, 
*,he  may  voluntarily  expofe  himfelf  as  a  mark 

*  tp  archers,  who  know  his  intention ;  or,  ac^ 
'  cording  to  circumjiances,  may  caft  himfelf  head- 

*  long  thrice,  or  even  till  he  4ie,  inio  blazing 
•fire. 

75..  *  Or,  if  he  be  a  king,  and  flew  a  priejl 
'  without  malice  or  knowledge  of  .his  clafs,  he  may 

*  perform,  with  prefents  of  great  wealth,  onQ  of 
*.the  following  facrifices  ;  an  Afwamedha,  or  a 

*  Swerjit,  or  a  Gofava,  or  an  Abhijit,  or  a  Vif* 

*  wajit,  or  a  Trivrit,  or  an  Aghifhtut, 

76.  'Or,  to  expiate  the  guilt  of  killing  a 
'  priefl  without  knowing  him  and  without  dejign, 
'  the  killer  may  walk  on  a  pilgrimage  a.  hundred 

*  yojanas,  repeating  any  one  of  the  VJdas^  eating 
«  barely  enough  to  fuftain  life,  and  keeping  bis 

*  organs  in  perfect  lubjedlion  j 

77'  '  ^'■j  if^^  that  cafe  the  flayer  he  unk<^mH 
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*  imt  ric/iyhe  may  give  all  his  property  to  fomc 

*  Brdkmen  learned  in  the  Veda,  or  a  fufiiciency 

*  of  wealth  for  his  life,  or  a  houfe  and  furniture 

*  to  hold  while  he  lives : 

78.  *  Or,  eating  only  fuch  wild  grains  as  are 

*  offered  to  the  gods,  he  may  walk  to  iAe  head 

*  of  the  river  Sarafwatj  againft  the  courfe  of 

*  the  ftream;  or,  fubfifting  on  very  little  food, 

*  he  may  thrice  repeat  the  whole  coUediion  of 
'  Fedas,  or  the  Rtch,  Yqjujh,  and  Sdman, 

79.  *  Or,  his  hair  being  Ihorn,  he  may  dwell 

*  near  a  town,  or  on  paftureground  for  cows, 

*  or  in  fome  holy  place,  or  at  the  root  of  a  fa- 

*  cred  tree,  taking  pleafure  in  doing  good  to 

*  cows  and  to  Brdhmens', 

80.  *  There,  for  the  prefervation  of  a  cow 

*  or  a  Brahmen,  let  him  inftantly  abandon  life ; 
'  fince  the  preferver  of  a  cow  or  a  Brahmen 

*  atones  for  the  crime  of  killing  a  prieft : 

81.  *  Or,  by  attempting  at  leaft  three  times 

*  forcibly  to  recover  from  robbers  the  property 

*  of  a  Brahmen,  or  by  recovering  it  in  one  of 

*  his  attacks,  or  even  by  lofing  his  life  in  the 

*  attempt,  he  atones  for  his  crime.  , 

82.  '  Thus,   continually  '£rm    in    religious 

*  aufterity,  ^hafte  as  a  ftudent  in  the  firft  order, 

*  with  his  mind  intent  on  virtue,  he  may  ex- 

*  piate  the  guilt  of  undejignedly  killing  a  Brdb' 

*  merit  after  the  twelfth  year  has  expired. 
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83.  ^  Or f  if  a  virtuous  Brahmen  unintentiott'^ 
,  *  ally  kill  another,  'who  had  no  goad  quality,  he 

'  may  atone  for  his  guilt  by  proclaiming  it  in 

*  an  affembly  of  priefts  and  military  men,  at 

*  the  facrifice  of  a  horfe,  and  by  bathing  with 

*  other  Brdhmens  at  the  clofe  of  the  facrifice: 

84.  '  Brdhmens  are  declared  to  be  the  bafis, 
«  and  CJhatriyas  the  fummit,  of  the  legal  fyftemr 

*  he,    therefore,   expiates   his  offence  by  fully 

*  proclaiming  it  in  fuch  an  affembly. 

85.  '  Frorn  his  high  birth  alone,  a  Brahmen 

*  is  an  objedl  of  veneration  even  to  deities:  his 

*  declarations  to  mankind  are  decifive  evidence  J 

*  and  the  Veda  itfelf  confers  on  him  that  cha- 
*"  rafter. 

^b.  '  Three  at  leaft,  who  are  learned  in  the 

*  Veda,  fhould  be  aflembled  to  declare  the  proper 

*  expiation  for  the  fin  of  a  prieji,  but,  for  the 
'  three-  other  claffh,  the  number  muft  he  doubled'^, 

*  tripled,   and  quadrupled:    what  they  declare 

*  ffiall  be  an  atonement  for  finners ;  fince  the 

*  words  of  the  learned  give  purity. 

87.  'Thus  7L  Brahmen,  who  has  performed 

*  one  of  the  preceding  expiations,  according  to 

*  the  circumjiances  of  the  homicide  and  the  cha- 
'  rasters  of  the  perfons  killed  and  killing,  with  his 

*  whole  mind  fixed  on  God,  purifies  his  foul, 

*  and  removes  the  guilt  of  flaying  a  man  of  his 
'  own  clafs: 
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88^.  *  He  mull  perform  the  fame   penance 

*  for  killing  an  embryo,  f/ie  /ex  of  which  was 

*  unknown,  but  whofe  parents  were  faCe^rdotal^ 

*  or  a  military  or  a  commercial  man  employed 

*  in  a  facrifice,  or  a  Brahmen),  woman,  who  has 

*  bathed  after  temporary  uncleannefs  ; 

89.  *  And  the  fame  for  giving  falfe  evidence 

*  in  a  caufe  concerning  land  or  gold  or  .precious 
*■  commodities.^  and  for  accufing  his  pfeceptor  un* 

*  juftly,   and  for  appropriating  a  depofit,  and 

*  for  killing  the  wife  of  a  prieil,  who  keeps  a 

*  confecratedffe,  or  for  flaying  a  friend* 

90.  *  Such  is  the    atonement  ordained   for 

*  killing  a  prieft  without  malice '^  but  for  killing 

*  a  Brahmen  with  malice  prepenfe,  this  is  no 

*  expiation  s    the  term  of  twelve  years  muji  bi 

*  doubledy  or,  if  the  cafe  was  atrocious,  the  mur- 

*  derer  muJi  aSlually  die  in  fames  or  in  battle* 

01.  *  Any  twiceborn  man,  who  has  inteji^ 

*  tionally  drunk  fpirit  of  rice,  through  perverfe 

*  delulion  of  mind,  may  drink  more  fpirit  in 

*  flame,  and  atone  for  his  offence  by  feverely 

*  burning  his  body ; 

92.  *  Or  he  may  drink  boiling  hot,  until  he 

*  die,  the  urine  of  a  cow,  or  pure  water,  of 

*  milk,  or  clarified  butter,  or  juice  expre/Ted 

*  from  cowdung  J  -^j 

93.  '  Or,  if  he  ta/led  it  unknowingly.,  he  may 

*  expiate  the  fin  of  drinking  fpirituous  liquor, 

VOL.  VI.  ^ 
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*  by  eating  only  fome  broken  rice  or  grainsof 

*  tila,  from  which  oil  has  been  extradted,  once 

*  every  night  for  a  whole   year,   wrapped   in 

*  coarfe  vefture  of  hairs  from  a  cow's  tail,  or-. 
'Jtting  unclothed  in  his  hoiife,  wearing  his  locks 

*  and  beard  uncut,  and  putting  out  the  flag  of 

*  a  tavern-keeper. 

94:'  •  Since  the  fpirit  of  rice  is  dijlilkd  from 

*  the  Mala,  or  filthy  refufe,  of  the  grain,  and 

*  fince  Mala  is  alfo  a  name  for  fin,  let  no  Bnab' 
'  men^  C/hatriya,  or  Vatfya  drink  that  fpirit. 

95.  '  Inebriating   liquor  may  be  confidered 
'  as  of  three  principal  forts;  that  extradled  from 

*  dregs  of  fugar,  that  extrafled  from   bruifed 

*  rice,  and  that  extra6led  from  the  flowers  of 
'the  Madhuca:  as  one,  fo  are  all;  they  Ihall 

*  not  be  tafted  by  the  chief  of  the  twiceborn. 

96.  '  Thofe  liquors,  and  eight   other  forts, 
^  with   the  flefli  of  animals,   and  A'fava,  the 

'  raoft  pernicious  beverage,  prepared  witfo  nor- 
'  cotick  drugSy  are  fwallowed  at  the  juncates  of 

*  Yacjhas,  Racjhqfas,  and  Pifdchas:  t\\ej  fliall 
'  not,  therefore,  be  tafted ;  by  a  Brahmen,  who 
'  feeds  on  clarified  butter  offered  to  sods-. 

97.  *  A  Brahmen,  ftupefied  by  drunkennefs, 

*  might  fall  on  fomething  very  impure,  or  might 
'  even,  when  intoxicated,  pronounce  a  fecret 

*  phrafe  of  the  Veda,  or  might  do  Ibme  other 
'  adt,  which  ought  Woi  to  be  done. 
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98.  *  When  the  divine  fpirit,  or  the  light  of 

*  holy  knowledge,  which  has  been  infufed  into 

*  his  body,  has  once  been  fprinkled  with  any 

*  iiitoxicating  liquor,  even  his  prieftiy  charac- 

*  ter  leaves  him,  and  he  finks  to  the  low  deorree 

*  of  a  Siidra. 

99.  •  Thus  have  been  promulgated  the  va- 

*  rious  modes  of  expiation  for  diinkai-r  fpirits: 

*  I  wiil  next  propound  the  atonement  for  fteal- 

*  ing  the  gold  of  a  prieft  to  the  amount  of  a  fu- 

*  verna. 

100.  *  He,  who  has  purloined  the  gold  of  a 

*  Brahmen^  muft  haften  to  the  king,  and  pro- 

*  claim  his  offence;    adding,  "  Inflift  on  nde 
*'  the  punifhment  due  to  my  Crime." 

loi.  *  Then  fhall  the  king,  himfelf,  taking 
'  from  him  an  iron  mace,  which  the  Criminal  mift 

*  hear  on  his  fhoulder^  ftrike  him  with  it  opce  ; 
'  and  by  tha^t  ftroke,  whether  he  die  or  i>e  only 

*  left  as  dead^  the  thief  is  rcleafed  from  fin  :  a 

*  Brahmen  by  rigid  penance  alone  can  expiate 

*  that  cffence ;   another  tviiceborn  man  may  alfg 

*  perform  fuch  a  penance  at  his  elefl:ion. 

102.  *  The  twiceborn  man,  w,hb  defires  to 

*  remove  by  auftere  devotion  the  taint  caufed 

*  by  ftealing  gold,  mufl:  perform  in  a  foreft,  co- 

*  vered  with  a  mantle  of  rough  bark,  the  pe- 

*  nance  before  ordained  for  him,  who  noithout 

*  malice  prepenfe.  has  kiJkd  a  Brahmen, 

H  2 
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103.  '  By  thefe  expiations  may  the  t\yicebora 

*  atone  for  the  guilt  of  ftealing  gold  from  a 

*  prieft ;  but  the  fin  of  adultery  with  the  wife} 

*  of  a  father,  natural  or  Jpiritual,  they  muft  ex- 

*  piate  by  the  following  penances. 

1 04.  '  H:p,  who  knowingly  and  aSiually  has 

*  defiled  the  wife  of  his  father,  Jhe  being  of  the 

*  fame  clafs,  muft  extend  himfelf  on  a  heated 
'  iron  bed,  loudly  proclaiming  his  guilt ;  and, 

*  there  embracing  the  red-hot  iron  image  of  a 

*  woman,  he  (hall  atpne  for  his  crime  by  death; 

105.  'Or,   having   himfelf  amputated   his 
'penis  and  fcrotum,  and  holding  them  in  hi» 

*  fingers,  he  may  walk  in  a  dire61:  path  toward 

*  the  fouthweft,  or  the  region  of  Nirriti,  un-. 
'  til  he  fall  dead  on  the  ground : 

106.  '  Or,  f  ]%e  had  miflaken  her  for  anothet^. 

*  'womaUy  he  may  perform  for  a  whole  year, 

*  with  intenfe  application  of  mind,  the  penance 

*  prajdpatya,  with  part  of  a  bed,  or  a  human 

*  bone,  in  his  hand,  wrapped  in  vefture  of  coarft 

*  bark,  letting  his  hair  and  beard  grow,  and 

*  living  in  a  deferted  foreft : 

107.  *  Or,  fjhe  was  of  a  lower  clafs  and  a 

*  corrupt  woman,  he  may  expiate  the  fin  of  vio- 

*  lating  the  bed  of  his  father,  by  continuing  the 
'  penance  chandrdyana  for  three   months,  al- 

*  ways  mortifying  his  body  by  eating  only  fo- 
'  reft  herbs,  or  wild  grains  boiled  .in  water. 
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to6.  *  By  the  preceding  penances  may  fin- 

*  ners  of  the  two  higher  degrees  atone  for  tlieir 

*  guilt  J  and  the  lefs  offenders  may  expiate  theirs 

*  bj  the  following  aufterities. 

109.  *  He,  who  has  committed  the  fmaller 

*  offence  of  killing  a  cow  without  malice,  muft 

*  drink  for  the  firil:  month  barleycorns  boiled 
'  foft  in  water  J  his  head  mufl  be  fhaved  en- 

*  tirelyj  and,  covered  with  the  hide  of  thejlain 

*  coin},  he  muft  fix  his  abode  on  h6r  late  pafture 

*  ground: 

1 10.  *  He  may  eat  a  moderate  quantity  of 

*  wild  grains^  but  without  any  fadtitious  fait, 

*  for  the  next  two  months  at  the  time  of  each 

*  fourth   repaft,  on  the  evening  of  every  fecond 

*  day-,  regularly  bathing  in  the  urine  of  cows, 

*  and  keeping  his  members  under  controul; 

111.  *  All  day  he  muft  wait   on  the -herd, 

*  and  ftand  quaffing   the  duft  raifed  by  their 

*  hoofs;  at  night,  having  fervilely. attended  and 

*  ftr.oked  and  faluted  them,  he  muft  furround 
'them  with  a  fence,  and  fit  near  to  guard _ 

*  them; 

112.*  Pure  and  free  from  paffion,  he  muft 

*  ftand,  while  they  ftand;  follow  them,  when 

*  they  move  together  j  and  lie  down  by  them, 
,  *  when  they  lie  down : 

113.  '  Should  a  cow  be  fick  or  terrified  by 
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*  tigers  or  thieves,  or  fall,  or  flick  in  mud,  he 

*  muft  relieve  her  by  all  poflible  means : 

1 14.  *  In  heat,  in  rain,  or  in  cold,  or  while, 

*  the  blaft  furiouily  rages,  let  him  not  feek  Lis 

*  own  fhelter,  without  firft  fheltering  the  cows 

*  to  the  utmoft  of  his  power. 

115.  *  Neither  in  his  own  houfe,  or  field,  or 

*  floor  for  treading  out  grain,  nor  in  thofe  olf 

*  any  other  perfon,  let  him  fay  a  word  of  a 

*  cow,  who  eats  corn  or  grajs^  or  of  a  calf,  who 

*  drinks  milk: 

116.  *  By  waiting  on  a  herd,  according  to 
'  thefe  rules,  for  three  months,  the  flayer  of  a 

*  cow  atones  for  his  guilt ; 

117,'  huti   his   penance  being  performed, 

*  he  mufl  give  ten  cows   and  a  bull,  or,  his 

*  ftock  flot  being  fo  large,  mufl  deliver  all  he 

*  poffefTes,  to  fuch  as  befl  know  the  Veda, ' 

118.  '  The  preceding  penances,  or  that  called 
'  chdndrayana^  mufl  be  performed  for  the  abfo- 

*  lution  of  all  twicebbrn  men,  who  have  com- 

*  mitted  fins  of  the  lower  or  third  degree ;  ex- 

*  cept  thofe,  whp  have  incurred  the  guilt  of  an 

*  avacirm-, 

119,*  But  he,who  has  hecom e^vacirni,  mufl 

*  facrifice  a  black  or  a  oneeyed  afs,  by  way  of  a 

*  meatoffering  to  Nirriti,  patronejs  of  thefouth- 

*  wc/?j  by  night  in  a  place  where  four  ways  meet: 
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t2o.  *  Let  him  daily  offer  to  her  in  fire  the 

*  fat  of  that  afs,  and,  at  the  clofe  of  the  ceremony^ 

'  let  him  offer  clarified  tutter,  with  the  holy '' 

*  text  Sem  and  fo  forth,  to  Pavana,  to  Indka, 

*  to   Vrihaspati,  and   to    Agni,    regents   of 

*  wind^  clouds,  a  planet ^  and  fire. 

121.  '  A   voluntary   effufion,    naturally   dr 

*  otherwife^  of  that  which  may  produce  a  man 
'  by  a  twiceborn  youtfi  during  the  time  of  his 

*  ftudentfliip  or  bejore  marriage,  has  been  pro- 

*  nounced  avacirna,  or  a  violation  of  the  rule 

*  prefcribed  for  the  firji  order,  by  fages,  who 

*  knew  the  whole  fyftem  of  duty,  and  uttered 

*  the  words  of  the  Veda. 

122.  *  To  the    four   deities   of  purification, 

*  Ma'ruta,     Indra,    Vrihaspati,    Agni, 

*  goes  2^\  the  divine  light,  which  the  Veda  had 

*  imparted,  frorti  the  ftudent,  who  commits  the 

*  foul  fin  avacirna', 

123.  '  But,  this  crime  having  adlually  been 
'  committed,    he    muft    go    begging   to   feven 

*  houfes,  clothed  only  With  the  hide  of  the  fa~_ 
'  crificed  afs,  and  openly  proclaiming  his  a^ft: 

124.  '  Eating    a   fingle   meal   begged   from 

*  them,  at  the  regular  time  of  the  day,  that  is^ 

'  in  the  morning  or  evening,,  and  bathing  each  , 

*  day  at  the  three  favanas,  he  fhall  be  abfolved 

*  from,  his  guilt  at  the  end  of  one  year. 
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125,  '  He,  who  has  voluntarily  cpmmitted 

*  any  fin,  which  caufes  a  lofs  of  clafs,  mull  per-* 
'  form  the  tornienting  penance,  thence  called 
'^  fdntapana\  or  the  prdjdpatyd,  if  he  offended, 

*  involuntarily. 

126.  '  For  fins,  which  degrade  to  a  mixed 
'  clafs,  or  exclude  from  fociety,  the  finner  muft 

*  have  recourfe  to  the  lunar  expiation  chdndrdy- 

*  ana  fof  one  month:  to  atone  for  a(fts,  which 

*  occafion  defilement,  he  muft  fwallow  nothing 

*  for  three  days  but  hot  barleygruel. 

127.  '  For    killing    intentionally   a   virtuous 

*  man  of  the  military  clafs,  the  penance  muft  be 
^  a  fourth  part  of  that  ordained  for  killing  a 
'prieft;  for  killing  a  Vaifya,  only  an  eighth; 
^  for  killing  a  Sudra^  who  had  been  conftant  in 

*  d'/charging  his  duties,  a  fixteenth  part : 

128.  '  But,  if   a  Brahmen  kill  a  CJhatriya 

*  without  ipalice,  he  muft,  after  a  full  perform- 

*  ange  pf  his  religious  rites,  give  the  priefts  one 
'  bull  together  with  a  thoufand  cows ; 

129,  ^  Or  he  inay  perform  for  three  years 

*  the  penanc;e  ior  {[a.jmg  a.  Brahmen^  mortify- 

*  ing  his  organs  of  fenfation  and  ajftion,  letti-ng 

*  his  hair  grow  long,  and  living  remote  from 

*  the  town,  with  tjie  root  pf  a  tree  for  his  man- 

*  fion. 

130,  '  If  he  kill  without  matic^  a  Vaifya^  wHip 
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'  had  a  good  moral  charaffcer,  he  may  perform 

*  the  fame  penance  ifor  one  year,  or  give  the 

*  priefts  a  hundred  cows  and  a  bull : 

1 3  T .  *  Por  fix  months  muft  he  perform  this 

*  whole  penance,  \i  without  intention  he  kill  a  SH- 

*  4ra  ;  or  he  may  give  ten  white  cows  and  a 

*  bull  to  the  priefts. 

132.  'If  he  kill  by  dejign  a  cat,  or  an  ich- 

*  neumon,  the  bird  ChdJJoa^  or  a  frog,  a  dog,  a 

*  lizard,  an  owl,  or  a  crow,  he  muft  perform 

*  the  ordinary  penance  required  for  the  death  of 

*  a  Sudra^  that  is,  the  chdndrdyana: 

133.  *  Or,  if  he  kill  one  of  them  undefignedly, 
'  he  may  drink  nothing  but  milk  for  three  dayt 

*  and  nights,    or  each  night ^  Walk  ayo'gan^  or 

*  thrice  bathe  in  a  river,  or  filently  repeat  the 

*  text  on  the  divinity  of  water;  that  is^  if  he  be 
difabled  by  real  infrmity  from  performing  the 

*  firft  mentioned  penances^  he  may  have  recourfe  to 

*  the  next  in  order. 

134.  '  A  Brahmen,  if  he  kill  a  fnake,  muft 
'  give  tofomepriejt  a  hoe,  or  ironheaded Jiick ;  if 

*  an  eunuch,  a  load  of  riceftraw,  and  a  mafia  of 

*  lead; 

1 35.  *  If  a  boar,  a  pot  of  clarified  butter;  if 

*  the  bird  tittiri,  a  drond  oitila  feeds:  if  a  par- 

*  rot,  a  fteer  two  years  old;  if  the  waterbird 
'  crauncha,  a  fteer  aged  three  years: 

J  3 6.  '  If  he  kill  agoofe,  <7r  a  phenicopteros,  a 
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*  heron,  or  cormorant,  a  bittern,  a  peacock,  art 

*  ape,  a  hawk,  Or  a  kite,  he  mull  give  a  cow  to 

*  fome  Brahmen  :  , 

137.  'If  he  kill   a   horfe,  he  muft   give  a 
'mantle;  if  an  elephant,  five  black  bulls;  if  a 

*  goat  or  a  Iheep,  one  bull ;  if  an  afs,  a  calf  one 

*  year  old :  . 

138.  '  If  he  kill  a  carnivorous  wild  beaft,  he 

*  muft  give  a  cow  with  abundance  of  milk ;  if  a 
'  wild  bead  not  carnivorous,  a  fine  heifer;  and 

*  a  raSiicd  of  gold,  if  he  flay  a  camel :, 

139.  '  If  he  kill  a  woman  of  any  clafs  caught 

*  in  adultery,  he  muft  give  as  an  expiation,  in 

*  the  dired;  order  of  the  four  clafles,  a  leathern 
'  pouch,  a  bow,  a  goat,  and  a  flieep. 

140.  *  Should  a  Brahmen  be  unable  to-  expi- 

*  ate  by  gifts  the  fin  of  killing  a  fnake  and  the 
'  reft,  he  muft  atone  for  his  guilt  by  perform- 

*  ing,  on  each  occafion,  the  penance  frdjapatya. 

141.  '  For  the  flaughter  of  a  thoufand  fmall 

*  animals   which    have    bones,   or   for   that    of 

*  bonelefs  animals  enow  to  fill  a  cart,  he  muft 
'  perform  the  chandrdyanUy  or  common  penance 

*  for  killing  a  Sudra; 

142.  *  But,    for   killing  boned   animals,    he 

*  muft  alfo  give  fome  trifle,  as  a  pana  of  copper, 

*  to  a  Brahmen :  for  killing  thofe  without  bones, 

*  he  may  be  abfolved  by  holding  his  breath,  «^ 

*  the  clofe  of  his  penance^  while  he  thrice  repeats 
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*  the  gay  at  n  wilh  its  Aead,  the  pranava,  and  the 
'  vydhrftts. 

143.  '  For  cutting  once  without  malice  trees 

*  yielding   fruit,    fhrubs    with    m^uy   crowded 

*  ftems,  creeping  or  climbing  plants,  or  fuch  as 

*  grow  again  when  cut,  if  they  were  in  bloflbm 
'  when  he  hurt  them,  he  muft  repeat  a  hundred 
'  texts  of  the  Veda. 

144.  '  For  killing  infeds  of  any  fort  bred  in 
'  rice  or  other  grains,  or  thofe  bred  in  honey  or 

*  other  fluids,  or  thofe  bred  in  fruit  or  flowers, 

*  eating  clarified  butter  is  a  full  expiation. 

145.  *  If' a  man    cut,  wantonly  and  for  no 

*  good  purpofe,    fuch  grafles  as  are  cultivated, 

*  or  fuch  as  rife  in  the  foreft  fpontaneoufly,  he 

*  muft  wait  on  a  cow  for  one  day,  nourifhed  by 

*  milk  alone. 

146.  '  By  thefe  penances  may  mankind  atone 
'  for  the  fin  of  injuring  fentient  creatures,  whe- 
'  ther  committed  by  defign  or  through  inadvert- 

*  ence :  hear  now  what  penances  are  ordained 

*  for  eating  or  drinking  what  ought  not  to  be 

*  tafted. 

147.  '  He,  who  drinks  undefignedly  any  fpi- 

*  rit  but  that  of  rice,  may  be  abfolved  by  a  new 
'  inveftiture  with  the  facrificial  ftring :  even  for 
'  drinking  intentionally  the  weaker  Jorts  offpirif, 

*  a  penance  extending  to  death  muft  not  (as  the 

*  law  is  now  fixed)  be  prefcribed. 
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148.  '  For  drinking  water  which  has  flood 

*  in  a  veffel,  where  fpirit  of  rice  or  any  other 

*  ipirituous  liquor  had  been  kept,  he  inuft  fwal- 

*  low  nothing,  for  five  days  and  nights,  but  the 

*  -^XzsiX.  fane  hapujhpi  boiled  in  milk : 

149.  '  If  he  touch  any  fpirituous  liquor,  or 

*  give  any  away,  or  accept  any  in  due  form,  or 

*  with  thanks^  or  drink  water  4eft  by  a  Sudra, 
'  he  muft  fwallow  nothing,  for  three  days  and 
'  nights,  but  cus'a-gxdih  boiled  in  water. 

150.  '  Should  a  Brahmen,  who  has  once  taft- 

*  ed  the  holy  juice  of  the  moonplant,  even  fmell 

*  the  breath  of  a  man  who  has  been  drinking 

*  ipirits,  he  muft  remove  the  taint  by,  thrice  re- 
'  peating  the  gdyatrt,  while  he  fupprefles  his 
'  breath  in  water,  and  by  eating  clarified  butter 
'  after  that  ceremony. 

151.  'If  any  of  the  three  twiceborn  claflefe 

*  have  tafted  unknowingly  human  ordure  or 
'  urine,  or  any  thing  that  has  touched  fpirituous 
'*■  liquor,   they  muft,   after  a  penance,    be  girt 

*  anew  with  the  facrificial  thread ; 

152.  *  But,  in  fuch  new  inveftiture  of  the 
'twiceborn,  the  partial  tonfure,  the  zone,  the 

*  ftaff,  the  petition  of  alms,  and  the  ftriift  rules 

*  of  abftinence,  need  not  be  renewed. 

153.  '  Should  one  of  them  eat  the  food  of 

*  thofe  perfons,  with  whom  he  ought  never  to 

*  eat,  or  food  left  by  a  woman  or  a  Sudra^  or 
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f  any  prohibited  flefh,  he  muft  drink  barleygruel 

*  only  for  feven  days  and  niglits. 

154.  '  If   a    Brahmen    drink    fweet   liquors 

*  turned  acid,  or  aftringent  juices  from  impure 

*  fruits,  he  beqomes  unclean,  as  long  as  thofe 

*  fluids  remain  uhdigefted. 

155.  '  Any  twiceborn  man,  who  by  accident 

*  has  tafted  the  dung  or  urine  of  a  tame  boar,  , 

*  an  afs,  a  camel,  a  ihakal,  an  ape  or  a  crow, 

*  muft  perform  the  penance  chdndrayana : 

156.  '  If  he  tafte  dried  flefhmeat,  or  mufli- 

*  rooms  riling  from  the  ground,  or  any  thing 

*  brought    from  a  flaughter-houfe,   though    he 

*  knew  not  whence  it  came,  he  muft  perform 

*  the  fame  jienance. 

157.  '  For  knowingly  eating  the  flefh  of  car- 

*  nivorous  beafts,  of  town-boars,  of  camels,  of 

*  gallinaceous    birds,    of  human    creatures,   of 

*  crows,  or  of  afl'es,  the  penance  taptacrich'bra, 

*  or  burning  andfevere^  is  the  only  atonement. 

158.  'A  Brahmen,  who,  before  he  has  com- 

*  pleted    his    theological    ftudies,    eats   food  at 

*  monthly  obfequies  to  one  ancejior^   muft  faft 

*  three  days  and  nights,  and  fit  in  water  a  day : 

159.  '  But  a  ftudent  in  theology,  who  at  any 

*  time  unknowingly  taftes  honey  or  flelh,  muft 

*  perform  the  loweft.  penance,  or  the  prdjdpatya^ 

*  and  proceed  to  finifh  his  ftudentfhip. 

160.  *  Having  eaten  what  has  been  left  by  a 


110  ON  PENANCE 

*  cat,  a  crow,  a  moufe,  a  dog,  or  an  ichneumon, 
'  or  what  has  even  been  touched  by  a  loufe,  he 

*  muft  drink,  hiled  in  water,  the  plant  I/rah~ 
'  mufwuerchald. 

16 1.  *  By  the  man,  who  feeks  purity  of  foul, 

*  no  forbidden  food  muft  be  tafted:  what  he  has 

*  undefignedly    fwallowed    he    muft    inftantly 

*  vomit  up,  or  muft  purify  himfelf  with  fpeed 

*  by  legal  expiations. 

162.  '  Such,  as  have  been  declare  1,  are  the 
•various  penances  for  eat  ng  prohibited  food: 

*  hear  now  the  law  of  penance  for  an  expiation 

*  of  theft. 

163.  *  The  chief  of  the  twiceborn,  having 

*  voluntarily  ftolen  fuch  property,  as  grain,  raw 

*  or  drefled,  from  the  houfe  of  another  Brah- 

*  men,  ftiall  be  abfolved  on  performing  the  pe- 

*  TidcacQ prdjdpatya  ior  a  whole  year; 

164.  '  But  the  penance  chdndrdyana  muft  be 

*  performed   for    ftealing   a  man,    woman,    or 

*  child,  for  feizipg  a  field,  or  a  houfe,  or  for 

*  taking  the  waters  of  an  enclofed  pool  or  well. 

165.  '  Having    taken    goods  of   little  value 

*  from  the  houfe  of  another  man,  he  muft  pro- 

*  cure   abfolution    by  performing   the  penance 
'fdntapana;  having  firft  reftored,  dij  the  pent- 

*  tent  thief  always  muft,  the  goods  that  he  ftofe. 

166.  '  For  taking  what  may  be  eaten,    or 

*  what  may  be  fipped,  a  carriage,  a  bed,  0|:  ^ 
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*  feat,  roots,   flowers,   or   fruit,  an   atonement 

*  may  be  made  by  fwallowing   the  -^five  pure 

*  things  produced  from  a  cow,  or  milky  curds^ 

*  butter^  urine^  dung: 

167.  '  For  ftealing  grafs,  wood,  or  trees,  rice  ' 

*  in  the  hufk,  molaffes,  cloth  or  leather,  fiih,  or 

*  other  animal  food,  a  ftrid:  fall  muft  be  kept 
'  three  days  and  three  nights. 

168.  '  For  Healing  gems,  pearls,  coral^  cop- 

*  per,  filver,  iron,  brafs,  or  Hone,  nothing  but 

*  broken   rice    mull    be    fwallowed  for  twelve 

*  days; 

169.  *  And  nothing  but  milk  for  three  days, 

*  if  cotton,  or  filk,  or  wool  had  been  ftolen,  or 

*  a  beaft  either  with  cloven  or  uncloven  hoofe, 

*  or  a  bird,  or  perfumes,  or  medicinal  herbs,  or 

*  cordage. 

170.  '  By  thefe   penances  may  a  twicebora 

*  man  atone  for  the  guilt  of  tlieft ;  but  the  fol- 

*  lowing  aufterities  only  can  remove  the  fin  of 

*  carnally  approaching  thofe,  who  muft  not  be 
^  carnally  approached. 

171.  '  He,    who    has    wafted    his    manly 

*  ftrength  with  fitters  by  the  fame  womb,  with- 

*  the  wives  of  his  friend  or  of  his  fon,  with  girls 

*  under  tKe  age  of  puberty,  or  with  women  of 

*  the  loweft  clafles,  muft  perform  the  penance 
'ordained  for  defiling  the  bed  of  a  preceptor: 

172.  '  He,    who    has    <:arnally  known  the 
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*  daughter  of  his  paternal  aunt,  who  is  almoji 

*  equal  to  a  fifter,  or  the  daughter  of  his  mater- 

*  nal    aunt,    or    the    daughter  of  his  maternat 

*  uncle,  iioho  is  a  near  kinfman,  muft  perform  the 
^  cbdndrayana^  or  lunar  penance ; 

173.  '  No  man  of  fenfe  would  take  one  of 

*  thofe  three  as  his  wife:  they  fhall  not  be  taken 

*  in  marriage  by  reafon  of  their  consanguinity^ 

*  and  he,  who  marries  any  one  of  them,  falls 

*  deep  into  fm. 

1 74.  '  He,    who    has    wafted,    what    might 

*  have  produced  a  man,  with  female  brute  ani- 

*  mals,  with  a  woman  during  her  courfes,  or  in 

*  any  but  the  natural  part,  or  in  water,  muft 

*  perform  the  penance  fantapana:  for  a  bejiial 

*  aSi  with  a  cow  the  penance  muft  be  far  morefe- 
'  vere. 

175.  '  A  twiceborn  man,  dallying  lafciviouf- 

*  ly  with  a  male   in  any  place  or  at  any  time^  or 

*  with  a  female  in  a  carriage  drawn  by  bullocks, 

*  or  in  water,   or  by  day,  fhall  be  degraded,  and 

*  muft  bathe  himfelf />«M(;i/)',  with  his  apparek 

176.  '  Should    a   Brahmen    carnally  know  a 

*  woman  of  the  Chanddla  or  Mlecloha  tribes,   or 

*  tafte  their  food,  or  accept  a  gift  from  them, 
'  he  lofes  his  own  clafs,  if  he  ai^ed  unknowingly y 

*  or,  f  knowingly,  {inks  to  a  level  with  them. 

177.  '  A   wife,  ex;cefEvely  corrupt,  let   hef 

*  hufband  confine  to  one  apartmenf,  and  compel 
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*  hfir  to  perform  the  penance  ordained  fqr  a 
'  man,  who  has  committed  adultery : 

J 7^.'  If,   having  been  folicited Ly  a  man  of 

*  her  own  clafs,  fhe  again  be  defiled,  'her  expia- 

*  tion  smuft  4je  the  penance  prajapatya  added  to 

*  the  chJmdiNliy^ann..> 

1719.  *  The  gmit  of  a  Brahmen^  vfho  has  dal- 

*  lied  a  whole  night  with  a  Cj^^ffi/^//  woman,  he 
'  may  remove  in  three  years  by  iybiHling  on 
'alms,  and  inceiJantly  repeating  the  gdy^tri 
'with  other  my  fterious  texts. 

I  So.  *  Thefe  penances  have  been  declared  for 

*  fin-ners  of  four  forts,  thof^  ni}ixo  ^Jiurt  fentient 

*  cr^afur^Sy  thofe  who  eat  prohibited  food,  thoje 
.*who  jcommit  theft,  and  thofe  who  ar^  guilty  of 

*  lafcividufnefs :  hear  now  the  prefcribed  eypia- 
^  tion  for  fuch,  as  hold  any  intei;^courfe  with  de- 

*  graded  offenders.  '  « 

iSt.  '-He,  who  ;aflbciateS;  himfelf  for  One 

*  yea/ with  a  fallen  (inner,  falls  like  him;  not 
.■^•by  facrificing,  reading  the  Veda,  or  Gontrad:ing 

*  affinity  with  him,^w^  by  thofe  aSis  he  lofes  Ms 
«.*  clafs  immediately,  but  even  by  ufmg  the  fame 
i^cctftrriage  or  feat,  or  by  taking  Ms  food  at  th'e 

^f^flwe^^'fioard:  t.  . 

;^?.i-.  1182-  'That  man,  who  /holds  an  intercourfe 
^*  withal  amy  ©ne    of  thofe   degraded  offenders, 

*  muft  perform,  as  an  atonement  for  fuch  inter- 

VOL,  VI.  I 
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*  courfe,  the  penance  ordiined  for  that  finrier 

*  himfelf.  ■, 

'-  183.  '  The  Japindas  and /amJnodacas  o£  a.  msin 
^^degraded,  Jbr  a  crime  in  thejirji  degree^  ra\x^ 
'  offer  a  libation  of  water  to  his  manes,  a^  if  he 
'  'Wire  naturally  dead^  out  of.  the  town,  in  the 

*  evening  of  fome  inaufpicious  day,  as  the  ninth 
^  of  the  moon^  his  pateriial  kiiifmen,  his  officiat- 

*  ing  prieft,  and  his  fpiritual .guide  being  prefent. 

1 84.  *  A  female  flave  muft  kick  down  with 
'her  foot  an  old.  pot ,  filled  with  water,  which 
.\ /lad  for  that. purpq/e  heen. placed  towards  the 
'■fouth^  as  if  at  were  an  oblation  for  the  dead; 
'  and  all  the  kinfmen,  in  the  nearer  and  remoter 

*  degrees,  muft  remain  impure  for  a  day.  and  a 

*  night :     '   1      :        . 

-5>t  1S5.  '^  They  muft  thenceforth  defift  from 
'  fpeaking  to  him,  from  fitting  in  his  company, 

*  frorri  deliyering  to  him  any  inherited  oi^i^ther 
,1  property,  'and  from  eyery  civil  or  ufual;  atten* 

'  tibn,  as  inviting  him ''QH  thefrjl.  day  of  the  year, 

J:  ^nd  the  like.   i\!^  ,,'..- ;f/}-        -"1,1 

■V  186:  •  His  right  of  prirfiogeniture,  ^/5f,w^7^ 
■^'m^  elder  brother,   muft  be  ,  withholdeiij  from 

'him,  and  whatever  perquifites  arife  from  pri- 
-'■:  ority  of  birth:  a  (yoimger  brother  e3;<Jfeiling 
,'  him  in  virtue,  muft  appropriate  the- flaiaf e  of 

*<  the  firftborji.!;, 

.IV    1'  ■,  ■- 
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1 8^.  *  But,  when  ;he  has  performed  his  due 
*■  penance,    his   kinfmen   and  he   muft   throw 

*  down  a  new  veffel  full  of  water,  after  having 

*  bathed  together  in  a  pure  pool : 

1 88.  ^  Then  muft  he  caft  that  veflel  into  the 
'  water;  and,  having  entered  his  houfe,  he  may 

*  perform,  as  before,"  all  the  ads  incident  tojiis 
'  relation  by  blood. 

"  1 89.  '  The  fame  ceremony  muft  be  perform- 
'  ed  by  the  kindred  even  of  women  degraded, 

*  for  whom  clothes,  drefled  rice,  and  water  muft 

*  be  provided ;  and  they  muft  dwell  in  huts  near 

*  the  family  houfe. 

190.  '  With  finners,    whofe  expiations  are 

*  unperformed,  let  not  a  man  tranfad  bufmefs 
'  of  any  kind;  but  thpfe^  who  have  performed 
'their    expiations/    let    him    at    no   time   re-* 

*  proach :  - 

191.  Let  him  not,  however,  live  with  thofe, 

*  who  have  flain  children,  or  injured  their  benc- 

*  faftors,  or  killed  fuppliants  for  protedion,  or 

*  put  women  to  dea:th,  even  though  fuch  ofFend- 
.*  ers  have  been  legally  purified. 

192.  '  Those  men  of  the  twiceborn  clafles,  to 

*  whom  the  gdyatrl  has  not  been  repeated  and 

*  explained,  according^  law,  the  aflembly  muft 

*  caufe^  to  "ptxiorxxi  xhrec  prdjdpatya  penances, 
'  and  afterwards  to  be  girt  with  the  facrificial 
'  ftringj 

It 
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1^3.  *  And  the  fame  penance  they  ffluft  pre- 
'  fcribe  to  fuch  twiceborn  men,  as  are  anxious 

*  to  atone  for  fome  illegal  adt,  or  a  negle6t  of 

*  the  Veda. 

194.  '  If  J)ri^fts  have  accepted  any  property 

*  from  bafe  hands,  they  may  be  abfolved  by  re- 

*  linquilhing  the  prefents,  by  repeating  myfteri- 

*  ous  texts,  and  by  adts  of  devotion  : 

195.  *  fiy  three  thoufand  repetitions  of  the 
■*  gdyatri  with  intenfe  application  of  mind,  and 
'  by  fubfifting  ort  milk  only  for  a  whole  month 
'  in  the  paftufe  of  cows,  a  Brahmen^  who  has 
'  receive4  any  gift  from  a  bad  man,  or  a  bad 
'  siftf'^^'"  ^"!y  ^'^^')  "i^y  t)e  cleared  from  fm. 

196.  '  When  he  has  been  mortified  by  abftl- 

*  nence,  and  has  returned  from  the  pafturage, 
'  let  him  bend  low  to  th^  other  Brihmens,  wh'o 
'  muft  thus  interrogate  him:  "  Art  thou  really 
**  defirous,  good  man,  of  readmiffioh  to  an 
"  equality  with  us?" 

197.  'If  he  anfwer  in  the  afEfmative,  let 
'  him  give  fome  grafs  to  the  cows,  and  in  the 
'  place,  made  pure  by  their  having  eaten  on  it; 
'  let  the  men  of  his  clafs  give  their  aflent  to  his 

*  readmiffion. 

198.  *  He,  who  has  ofEciated  at  a  facrifice 
'  for  outcafts,  or  burned  the  corpfe  of  a  ftranger, 
'  or  perfornied  rites  to  deftroy  the  innocent,  or 

*  made  the  impure  facrifice,  called  Ahina^  uaay 
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*  expiate    his    guilt    by   three  prdjdpatya  pe- 


•  nances. 


199.  'A  TwicEBORN  man,  who  has  r'ejea:- 

*  ed  a  fuppliant  for  his  protedion,  or  taught  the 
''Veda  on  a  forbidden  day,  may  atone  for  his 

*  offence  by  fubfifting  a  whple  year  on  barley 

*  alone. 

200.  *  He,  who  has  been  bitten  by  a  dog,  a 

*  ihakal^  or  an  afs,  by  any  carnivorous  animal 

*  frequenting  a  town,    by  a  man,"  a  horfe,   a 

*  camel,    or  a  boar,    may  be  purified  by  ftop- 
'  ping  his  breath"  during  one  repetition  of  the 

*  gayatri.      -  > 

201.  'To  eat  only  at  the  time  ofthelixth 

*  meal,  or  on  the  evening  of  every  third  day^  for  a 

*  month,  to  repeat  a  Sanhita  of  the  Vedas^  and 

*  to  make  eight  oblatioos  to  fire, , accompanied 

*  with  eight  holy  texts,  are  always  an  expiration 
'  for  thofe, .  who  are  excluded  Jfrojn  fociety  at 

*  repafts. 

202.  '  Should  a  Brahmen  voluntarily  afcend 

*  a  carriage  borne  by  camels  or  drawu  by  gffes,  or 

*  defignedly  bathe  quite  naked,  he  may  be  ab- 

*  folyed  by  one  fuppreffipn  of  breath,  whil^  he 

*  repeats  in  his  mind  the  moft  holy  text, 

203.  '  He,    who  has   ma4e   any  excretion^ 
'  being  greatly  preiTed,    either  without  water 

*  mar  him,  or  in  water,  may  be  purified  by 
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bathing,  in  his  clothes  out  of  town,  and  by 


*  touching  a  cow. 


204.  '  For  an  omiffion  of  the  adts,  which 

*  the  Pe'iia  commands  to  be  conftantly  perform- 

*  ed,  and  for  a  violation  of  the  duties  prefcribed 

*  to  a  houfekeeper,  the  atpnement  is  failing  one 

*  i/ay. , 

205.  '  He,  who  fays  hufh  or  pifh  to  a  Brah- 

*  men,  or  thou  to  a  fuperior,  muft  immediately 

*  bathe,  eat  nothing  for  the  reft  of  the  day,  and 

*  appeafe  him  by  clafping  his,  feet  with  refpedt-i 

*  fill  falutation. 

206.  ■  For  ftriking  a  Brdbmen  even  with  a 
'■■  blade  of  grafs,  or  tying  him  by  the  neck  with 
'  a  cloth,  or  overpowering  him  in  argument, 

*  and  adding  contemptuous  words,  the  offender 

*  muft  foothe  him  by  falling  proftrate. 

207.  *  An  aflaulter  of  a  Brahmen,  with  intent 

*  to  kill,  fliall  remain  in  hell  a  hundred  years  j 

*  for  adtually  ftriking  him  with  the  like  intent^  a 
^  thoufand : 

208.  *  As  many  fmall  pellets  of  duft  as  the 

*  blood  of  a  Brahmen  collects  on  the  ground, 

*  for  fo  many  thoufand  years  muft  the  ftiedder 

*  of  that  blood  be  tormented  in  hell. 

,  209.  *  For  a  fimple  affault,  the  firft  or  com- 

*  mon  penance  muft  be  performed  -,  for  a  batr 

*  tery,  the  third. or  very  fevefe  penance;  bu^ 
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*  for  fliedding  blood,  without  .hlling^.  both  of 

*  thofe  penances.  .    .  ^ 

210.  'To  remove  the  fins,   for  whick-no. 
•particular   penance    has  been   ordained,    the 

*  aflembly  muft  award  a  fit  expiation,  confider- 

*  ing  the  ability  of  the  finner  to  perform  it,  and 

*  the  nature  of  the  fin. 

211.  'Those   penances,  by  which  a  maa 

*  may  atone  for  his  crimes,  I  now  will  defcribe, 

*  to  you ;  penances,  which  have  been  perform- 

*  ed  by  deities,  by  holy  fages,  and  by  forefathers 

*  of  the  human  race.  ^  ♦j.  [^ 

212.. 'When   a  twiceborn   man    performs 
'  the  common  penance,  or  that  of  Praja'pati, 

*  he  mufi:  for  three  days  eat  only  in  the  morn-. 
'  ing;  for  three  days,  only  in  the  evening;  for 
'  three  days,  food  unafked  but  prefenfed  to  him'f 

*  and  for  three  more  days,  nothing. 

213,  '  Eating  yor  a  whole  day  the  dung  and 

*  urine  of  cows  mixed  with  curds,  milk,  cla- 
'  rified  butter,  and  water  boiled  with  CKj'^-grafs, 

*  and  then  failing  entirely  for  a  day  and. a  night, 

*  is  tlie  penance  called  Sdntapana,  either  from 

*  the  devout  man  Santapana,  or  froni  tor-, 

*  menting. 

i\i,'  *  A  twiceborn  man  performing  the  pe-, 

*  nance,  called  very  fevere,  in  refpeSl  of  the  com- 

*  mon,  mufl  eat,  as  before,  a  fingle  mouthfuj,  or 
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*d  ball  of  rice  as  large  as  a  her^s  egg,  for  threes 

*  times  three  days;  and  for  the  laft  three  days, 

*  rfluft  wholly  abftain  from  food. 

215.   *  A  Brahmen,  performing   the  ardent- 

*  peinance,  muftfwallow  nothing  but  hot  water, 

*  hot  milk,  hot  clarified  butter,  and  hot  fteam, 

*  gach  of  them  for  three  days  fucceffively,  per^. 

*  fornjing  an  ablution,  and  mortifying  all  his 

*  members. 

?i6,  *  A  total  faft  for  twelve  days  and  nighis^ 

*  by  a  penitent  with  his  Organs  controlled  and 

*  hiff  rnind  attentive,  is  the  penance  named  pa-^ 

*  raca,  which  expiates  all  degrees  o/" guilt, 

217.  '  If  he  diminifh  his  food  by  one  mouth- 
'  ful  each  day  during  the  dark  fortnight,  eating 

^fifteen  mouthjuls  on  the  day  of  the  oppofition,  and 
■  iricreafe  it  in  the  fame  propoftion,  during  the 
^  bright  fortnight,  fajiir^g  entirely  on  the  day  of 

*  the  conjUnBion,  and  perform  an  ablution  regu- 

*  larly  at  funrife,  noon,  and  funfet,  thi§  is  the 

*  chdndrdyana,  or^the  lunar  penance  : 

218.  '  Such  is  the  penance  called  antr-fhaped 

*  or  narrow  in  the  middle-,  but,  if  he  perform  the 

*  barley- (haped  or  broad  in  the  middle,  he  rauft  ' 

*  obferve   the  fame   rule,  beginning  with  the 

*  bright   halfmonth,  and  keeping  under  com, 
^  mand  his  organs  of  adion  and  fenfe. 

^19.  '  To  perform  the  Iqiiar  penanfce  of  au  ^ 
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*  anchoret,  he  muft  eat  oiily  eight  mouthfuls 

*  of  foreft  grains  at  noonyor  a  whole  month,  tak- 

*  ing  care  to  fubdue  his  mind. 

220.  '  If  a  Brahmen  eat  only  four  mouthfuls 

*  at  funrife,   and  four  at  funfet,  for  a  month, 

*  keeping  his  organs  controlled,  he  performs 

*  the  lunar  penance  of  children.  -- 

221.  '  He,  who,  for  a  whole  month,  eats  no- 

*  more  than  ihdce  eighty  mouthfuls  of  wild 

*  grains,  as  he  happens  by  any  means  to  meet 

*  with  them,  keeping  his  organs  in  fubjeftion, 

*  fhall  attain  the  fame  abode  with  the  regent  of 

*  the  moon: 

1^^.  '  The  eleven  Rudras,  the  twelve  A'di- 

*  tyas,  the  eight  Vafus,  the  Maruts,  or  genii  of 

*  the  winds,  and  the  feven  great  Rijkis,  have 

*  performed  this  lunar  penance  as  a  fecurity 

*  from  all  evil. 

223,  *  The  oblation  of  clarified  butter  to  fire 

*  muft  every  day  be  made  by  the  penitent  him-f 

*  felf,    accompanied    with    the    mighty  word? 

*  earth,  Jky,  heaven',  he  mijft  perfectly  abftaiu 
'  from  injury  to  fentient  creatures,  from-  falfe-* 

*  hood,   from    wrath,    and  from    all   crooked 

*  ways. 

224,  *  Or,  thrice  each  day  and  thrice  each 

*  night  for  a  month,  the  penitent  may  plunge 

*  into  water  clothed  in  his  mantle,  and  at  no 
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*  time  converfing  with  a  woman,  a  Sudra,  or 

*  an  outcaft. 

225.  '  Let  him  be  always  in  motion,: fitting 

*  and  rifing  alternately,  or,  if  unable  to  be  thus 

*  refikfs,  let  him  fleep  low  on  the  bare  ground^ 

*  chafte  as  a  ftudent  of  the  Veda,  bearing  the 

*  facred  zone  and  ftafF,  fhpwing  reverence  to 

*  his  preceptor,  to  the  gods,  and  to  priefls  \. 

226.  *  Perpetually  muft  he  repeat  the  gdyatrj, 

*  and  other  pure  texts  to  the  beft  of  his  know- 

*  ledge;  thus  in  all  penances  for  abfolution  from 

*  fin,  mufi:  he  vigilantly  employ  himfelf. 

227.  *  By   thefe   expiations   are   twiceborn 

*  men  abfolved,  whofe  offences  are  publickly 

*  known,  and  are  mifchievous  by  their  example  ; 

*  but  for  fins  not  publick,  the  affembly  of  priefts 

*  muft  award  them  penances,  with  holy  texts 

*  and  oblations  to  fire. 

228-  '  By  open  confeffion,  by  repentance, 

*  by  devotion,  and  by  reading  the  fcripture,  a 

*  finner  may  be  releafed  from  his  guilt ;  or  by 

*  almfgiving,  in  cafe  of  his  inability  to  perform 

*  the  other  aSis  of  religion. 

229.  '  In   proportion   as  a  man,   who   has 

*  committed   a  fin,   (hall   truly  and  voluntarily 

*  confefs  it,  fo  far  he  is  difengaged  from  that 

*  offence,  like  a  fnake  from  his  flough ; 

230.  '  And,  in  proportion  as  his  heart  fin-^ 


AND  EXPIATION.  igs 

*  cerely  loathes  his  evil  deed,  fo  far  fhall  his 

*  vital  fpirit  be  freed  from  the  taint  of  it. 

231.  *  If  he  commit  fin,  and  aduall^  repent, 

*  that  fiH  fhall  be  removed  from  him ;  but  if 

*  he  merely  fay,  **  I  will  {in  thus  no  more," 

*  he  can  only  be  releafed  by  an  actual  abfti- 

*  nence  from  guilt. 

232,  *  Thus  revolving  in  his  mind  the  cer- 

*  tainty  of  retribution  in  a  future  ftate,  let  him 

*  be  conftantly  good  in  thoughts,  words,  and 

*  adion, 

1^^'  *  If  he  defire  complete  remiflion  of  any 

*  foul  ad:  which  he  has  committed,  either  igne- 

*  rantly  or  knowingly,  let  him  beware  of  com- 

*  mitting  it  again:  Jbr  the  fecond  fault  his  pe^ 
<  nance  mujt  be  doubled. 

234.  'If,  having,  performed  any  expiation, 

*  he  feel  not  a  perfedl  fatisfadlion  of  confcience, 

*  let  him  repeat  the  fame  devout  a6i,  until  hisi 

*  confcience  be  perfectly  fatisfied. 

235.  *  All  the  blifs  of  deities  and  of  men  is 

*  declared  by  fages,  who  difcern  the  fenfe  of 
'  the  F^da,  to  have  in  devotion  its  caufe,  in  de- 
^  votion  its  continuance,  in  devotion  its  full- 
f  nefs.  'i  ' 

236:  '  Devotion  is  equal  to  the  ferformance  of 
«  all  duties;  it  is  divine  knowledge  in  a  Brdh- 
^.men;  it  is  defence  of  the  people  in  a  CJhatriya\ 
i  deyotion  is  the  bufinefs  of  trade  and  a^rkulturs 
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*  in  a  Vmfya;  devotion  is  dutiful  fgrvice  in  a 

*  Sudra. 

237.  '  Holy  fages,   with   fubdued   paflions, 
'.feeding  only  on  fruit,  roots,  and  air,  by  devo- 

*  tion  alone  dre  enabled  to  furvey  the   three 

*  moxli&yterreftrial^  ethereal,  and  celejtial^  peopled 

*  with  animal  creatures,  locomotive  and  fixed, 

238.  *  Perfeft, health,  or  unfailing  medicines, 

*  divine  learning,  and  the  various  manfions.of 

*  deities,  are  acquired  by  devotion  alone  :  their 

*  efficient  caufe  is  devotion. 

239. '  Whatever  is  hard  to  be  traverfed,  what- 
*-ever  is  hard  to  be  acquired,  whatever  is  hard 

*  to  be  vifited,  whatever  is  hard  to  be  perform'* 

*  ed,  all  this  may  be  accomplilhed  by  true  de- 

*  votion ;  for  the  difficulty  of  devotion  is  the 

*  greateft  of  all. 

240.  '  Even  finners  in   the  higheft  degree,, 

*  and  of  courfe  the  other  offenders,  areabfolved 

*  from  guilt  by  auftere  devotion  welUpraftifed, 

241.  '  Souls^  that  animate  worms,  and  infeds, 

*  ferpents,  moths,  beafts,  birds,  and  vegetables; 

*  attain  iieaven  by  the  power  of  devotion. 

242..  •  Whatever  fii>  has  been  conceived  in 

*  the  hearts  of  men,  uttered  in  their  fpee.ch,  or 

*  committed  in  their  bodily  ads,  they  fpegdily 

*  burn  it  all  away  by  devotion,  if  they  preferve 

*  devotion  as  their  beft  wealth. 

,    94^.  *  Of  a  prieft,  whom  devotion  has  puri- 
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*  fied,  the  divine  fpirits  accept  the  facrlfices,  and 
'  grant  the  defires  with  ample  increafe. 

244.  •  Even  Brahma',  lord  of  creatures,  by 

*  devotion,  ena<5ted  this  code  of  laws;  and  the 

*  lages  by  devbtion  acquired  a  knowledge  of  the 

245.  '  Thti3  the  gods  themfelves,  obferving 

*  in  this  univerfe  the  incomparable  power  of 

*  devotion^   have  proclaimdd  aloud   the  tran- 

*  fcendent  excellence  of  pious  aufterity. 

246.  '  By  reading  each  day  as  much  as  pot- 

*  fible  of  the  Feda,  by  performing  the  ^-y^  great 

*  facraments,  and  by  forgiving  all  injuries,  even 

*  fins  of  the  higheft  degree  (hall  be  foon  ^ef- 

*  faced: 

247.  '  As  fire  confutnes  in  an  inftant  with  his 

*  bright  ftame  the  wood,  that  has  been  placed 

*  on  it,  thus,  with  the  flame  of  knowledge,  a 
"^  BMhmen,  who  underftands  the  Veda,-coni\jimes 

*  all  fin. 

248.  *  Thus  has  been  declafed,  according  to 

*  law,  the  mode  of  atoning  for  open  fitis :  now 

*  learn  the  mode  of  obtaining^  abfolution  for 

*  fecret  oiFences. 

'^249.^  '  SIXTEEN  fuppreffions  of  the  breath, 

*  while  the  holieji  of  texts  is  repeated  with  the 

*  three  mighty  words,  and' the  triliteral  fyllable, 

*  continued  each  day  for  a  raoutl^,  ab'fblve  even 
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'  the  flayer   of  a  Brahmen   frem   his   hiddeii 

*  faults* 

250.  'Even  a  drirtker  of fpirituous  liquors 
'  is  abfolved  by  repeating  each  day  the  text  apa 

*  ufed  by  the  fage  Cautsa,  or  that  beginning 

*  with  preti  ufed  by  Vasisht'ha,  or  that  called 

*  mdhitra,  or  that,  of  which  the  firft  word  is 
*■  Juddhavatyah. 

251.  *  By  repeating  each  day  for  a  month  the 

*  text  dfyavdmiyai  or  the  hymn  Sivafanqalpdy 
*■  tlie  flealer  of  gold  from  a  prieft  becomes  in^ 
'  ftantly  pure. 

252.  '  He,  who  has  violated  the  bed  of  his 

*  preceptor,  is  cleared  from  fecret  faults  by  re- 

*  peatiug  fxteen  times  a  day  the  text  havijhyan- 

*  tiya^  or  that  beginning'vVith  na  tamanhah,  or 
:'  by  revolving  in  his  mind  ^q  fxteen  holy  verfes, 

*  called  Pauriif)a.:    •        ..      , 

253.  *  The  man,  who  defires  to  expiate  y^£r 
'  hidden  fins,  great  and  fmall,  muft  repeat  once 
'  a  day  for   a  year  the  text  -oxia,  or  the  text 

*  yatcinchida. 

254.  *  He,  who  has  accepted  an  illegal  pre- 

*  fent,  or  eaten  prohibited  food,  may  be  cleanfed 

*  in  three  days  by  repeating  the  text  taratfa* 


255.  '  Though   he   have  committed   many 
«  fecret  fins,  he  Ihall  be  purified  by  repeating 
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*  frir  a  month  the  text  fdmaramdra  or  ihst  three 

*  .texts  Jrya^ina,  while  he  bathqs  in  a  facred 

*  ftream. 

-c   256.  *  A  grievous  offeriider  muft  repeat  the 

*  feven  veffefs,  beginning  with  Indra,  for  half 

*  a  year;  and  he,  who  has  defiled  water  with 

*  any  impurity,  muft  fit  a  whole  year  fqbfiftiiig 

*  by  alms. 

257.  'A  twiceborn   man,   who  Ihall   offer 
'  clarified  butter  for  a  year,  with  eight  texts  ap- 

*  propriated  to  eig&t  feveraLjoblations,  or  with 
'  the  text  na  me,  fliall  efface  a  fin  even  of  an 

*  extremely  high  degree. 

258:.  *iHe,  who  had  committed  a  crime  of 
-*  the  firft  degree,  fhallbe  abfolved,  if  he  attend 

*  a  herd  of  kine  for  a  year,  mortify  his  organs, 

*  and  continually  repeats. the  texts  beginning 
•  *  with  pd'Q'd^am,  living  folely  on  food  given  in 

^' charity  :'o:>  . 

'259.  '  Or,  if  he  thrice  repeat  a  Sanhitd  of 

*  the  Vedas,  or-  a  large  portion,  of  them 'with  all 
'*  the  mantras  and  brahraanas,  dwelling  iii  a  fo- 
-^frefl  with  fubdued  organs,  and  purified  by  three 

*^^ISTa£as,  he  fliall  be  fet  free  from  all  fins  how 

*  heinous  {beveff. 

260.  '  Or  he  fliall  be  releafed  from  all  deadly 

*  fins,  if  he  fafl:  three  days,  with  his  members 

*  mortified,  and  twice  a  day  plunge  into  water, 

*  thrice  repeating  the  text  aghamarjhana: 
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261.  *  As  the  Sacrifice  of  a  liorfe,  the  king 

*  of  facrifices,  removes  all  fins,  thus  the  text 

*  aghamarjhana  deftroys  all  offences. 

262.  '  A  prieft  who  Ihoaald  retain  in  his  me- 

*  mory  the  \N\io\t  'Rig'nida,  would  be  ahlblved 
'  from  guilt,  even  if  he  had  -fliiin  the  inhabitants 

*  of  the  three  worlds,  and  had  eaten  food  from 

*  the  foulefl  hands. 

263.  *  By  thrice  repeating  the  manfras  and 
'  brdhmanas  of  the  Wch,  or  thofe  of  the  Yajujhf 

*  or  thofe  of  the  Sdman,  with  ihe  upamjhads,  he 

*  fhall  perfedly  becleaiifed  frpm  every  poffible 

*  taint :  . 

264.  *  As  a  clod  of  earth,  call:  into  a  great 

*  lake,  links  in  it,  thus  is  every  finful  aft  fub- 

*  merged  in  the  triple  Veda. 

265.  *  The  diviiions  of  the  Rich,  the  feveral 
•branches  of  the  Yajujhf   and   the    manifold 

*  ftrains  of  the  Sdman  mufl  be  considered,,  as 

*  foEming  the  triple  Feda:  he  know^s  xhe  Veda^ 

*  who  knows  them  collectively. 

166,  '  The    primary    triliteral   fyUable,   in 

*  which  the  three  Kedas  themfelves  are  com- 

*  prifed,  mufl  be  kept  fecret,  as  ainother  tripk 

*  V^da:    he   knows    the    Ved^y  who   dijiin^ly 
•knows  the  myjlick fenfe  o/'that  word,' 
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CHAPTER  THE  TWELFTH. 
On  Tranfmigration  and  jihal  Beatifude. 


1.  «  O  Thou,  who  art  free  fi-om  (in, /aid 

*  the  devout  fageS^  thou  haft  declared  the  whole 
'  l}ftem  of  duties  ordained  for  the  four  clafles 
'of  men:  explain  to  us  now,  from  the  firft 
'  principles,  the  ultimate  retribution  for  their 

*  deeds.' 

2.  BHRiGtJ',  whofe  heart  was  the  pure  efTence 
of  virtue,  who  proceeded  from  Menu  himfelf, 
thus  ^ddreffed  the  great  fages :  '  Hear  the  in- 

*  fallible  rules  for  the  fruit  of  deeds  in    this 

*  univerfe. 

3.  '  Action,  either  mental,  verbal,  or  cor- 

*  poreal,  bears  good  or  evil  fruit,  as  itfelfis'good 
'  or  evil\  and  from  the  actions  of  men  proceed 

*  their  various  tranfmigrations  in  the  higheft, 
'  the  mean,  and  the  loweft  degree  : 

'  4.  *  Of  that  threefold  adtion,  connedted  with 

*  bgdily  fundtions,  difpofed  in  three  clafles,  and 

*  confifting  of  ten  orders,  be  it  known  in  this 

*  world,  that  the  heart  is  th'e  inftigator. 

VOL.  VI.  K 


130  ON  TRANSMIGRATION 

5.  '  Devifuig    means    to    appropriate    the 

*  wealth  of  other  men,  refolving  on  any  forbid- 

*  den  deed,  and  conceiving  notions  of  atheifm 

*  or  materiaUfm,  are  the  three  bad  a<51:s  of  the 

*  mind: 

6.  '  Scurrilous  language,  falfehood,  indifcri- 
'  minaite  backbiting,  and  ufelefs  tattle,  are  the 
'  four  bad  ads  of  the  tongue : 

.7.  '  Taking  efFedls  not  given,  hurting  fentient 
^  creatures  without  the  fan6i:ion  of  law,  and 

*  criiTiinal  intercourfe  with  the  wife  of  another, 
'  are  the  three  bad  ads  of  the  body;  and  all  the 

*  ten  have  their  oppojttes,  which  are  good  in  an. 

*  equal  degree. 

8.  '  A  rational  creature   has    a    reward   or 

*  a  punifhment  for  mental  a(5ts,  in  his   mind; 
'  for  verbal  a6ls,  in  his  organs  of  fpeechj  for 

*  corporeal  a£ls,  in  his  bodily  frame. 

9.  ♦  For  fmful  ads  moflly  corporeaj,  a  man 

*  fhall  affume  after  death  a  vegetable  or  mi- 
'  neral  form;  for  fuch  ads  moftly  verbal,  the 

*  form  of  a  bird  or  a  beaft;   for  ads  moflly 

*  mer^tal,  the  loweft  of  human  conditions: 

10.  •  He,  whofe  firm  underftanding  obtains 

*  a  command  over  his  words,  a  command  over 

*  his  thoughts,  and  a  command  over  his  whole 
«  body,  may  juftly  be  called  a  tridand\  ox  triple 
'  commander ;  not  a   mer?  anchoret,   who-  bears 

*  th7-ee  vifiblejlaves. 
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11.  *  The  man,  who  exerts  this  triple  felf- 
'  command  with  refpedt  to  all  animated  crea- 

*  tures,  wholly  fubduiifg  both  luft  and  wrath, 

*  Ihall  by  thofe  means  attain  beatitude. 

12.  *  That  fubftance,  which  gives  a  power 

*  of  motion  to  the  body,  the  wife  call  cjhetra- 

*  jnya,  or  jhatman,  the  vital  fpifit;   and  that 

*  body,  which  thence  derives  a6live  fundlions, 

*  they  liame  bhutdtmari,  ox  comp  of ed  of  elements: 

13.  'Another  internal  fpirit,  called  mahat, 

*  or  the  great  foul,  attends  the  birth  of  all  crea- 
'  tures   imbodied,    and    thence    in    all    mortal 

*  forms  is  conveyed  a  perception  either  pleafing 
'  or  painful. 

14.  '  Thofe  two,  the  vital  fpirit  and  reafon- 

*  able  foul,  are   clofely   united  w^ith  five  ele- 

*  ments,  but  conne6ted*with  the  fupreme  fpirit,   , 

*  or  divine  eflence,  which  pervades  all  beings 

*  high  and  low: 

15.  '  From   the  fubftance  of   that  fupreme 
'fpirit  are  diffufed,  like  fparks  from  fre,  innu- 

*  merable  vital  fpirits,  which  perpetually  give 

*  motion  to  creatures  exalted  and  bafe. 

16.  *  By  the  vital  fouls  of  thofe  men,  who 

*  have  committed  fins  in  the  body  reduced  to 
'  a/hes,  another  body,  compofed  of  nerves  •with 
'five  fenfations,  in  grder  to  be  fufceptible  of 
'  torment,'   fhall    certiainly   be    affumcd   after 

*  death; 

K  a 
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-  bJ7.  'And,-  being  intimately  united  ,  with 
'  thofe  nginute  nervdus  particles,  according  to 

^' their  d.i,{lribut ion,  they,  fh^ll  feel,  in  that.new 
'  body,  the  pangs  inflifted  in  each  cafe  by  the 
'  fentence  of  Yama.  ,    . 

18..  '  When  the  vital  foul  has  gathered, t,be 
,'  fruit  of  fins,  which  arife  from  a .  love  of 
'  fenfual  pleafure,  but  niuft  produce  mifery, 
*-and,  when  its  taint  has  thus  been  removed,  it 

*  approaches   again    thofe  two   moft  effulgent 
'  efTences  f/6f  intelleEiualfoul and  the  divine  fpuit: 

19.  '  They  two,  clofely  conjoined,  examine 
'  without  remiffion  the  virtues  and  vices  of  that 

*  fenfitive   foul,    according   to   its   union  ,  with 

*  which  it  acquires  pleafure  or  pain  in  the  pre- 

*  fent  and  future  worlds. 

-1  - 

20.  '  If.the  vital  fpirit  had  pradlifed,  virtue 

*  for  the  moft  part  and  vice  in  a  fmall  degree, 

*  it  enjoys  delight  in  celeftial  abodes,  clothed 

*  with  a  body  formed  of  pure  elementary  par- 

*  ticles;  -  .       . 

21.  'But,  if  it  had  generally  been  addidled 
'  to  vice,  and  feldom  attended  to  virtue,  then 
'  Ihall  it  be   deferted  by  thofe  pure  elements, 

*  and,  having  a  coarfer  body  offenjible  nerves,  it 

*  feels  the  pains  to  which  Yama;  fliall  doom  it : 

22.  '  Having  endured  thofe  torments  ac- 
'  cording  to  the  fentence  pf  YamAj  and  its 
'  taint  being  almofi:  removed,  it  again  reaches 
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*  thofe  five  pure  elements  iu  the  order  of  their 

*  natural  diftribution. 

23.  *  Let  each  man,  confiderlng  with  his 
'  intelledtual  powers  thefe  migrations  of  the 
'  foul  according  to  its  virtue  or  vice,  into  a 
''region  of Mifs  or  pain  ^  continually  fix  his  heart- 
'  on  virtue. 

24.  '  Be  it  known,  that  the  three  qualities 

*  of  the  rational  foul  are  a  tendency  to  goodnefs, 

*  to  paffion,  and  to  darknefs;  and,,  endued  with 
'  one  or  more  of  them,  it  remains  incelFantly 

*  attached  to  all  thefe  created  fubftances: 

25.  *  When  any  one  of  the  three  qualities 
'  predominates  In  a  mortal  frame,  it  renders 
'  the  Imbodied  fptrit   eminently   diftinguiflied 

*  for  that  quality. 

26.  *  Goodnefs  is  declared  to  be  true  kliow-  ^ 
'  ledge;  -dafknefs,  gKofs  ignorance;  paflion,  an 

'  emotion  of  defire  or   averfion :   fuch   is  the 

*  compendious  defcription    of  thofe  qualities, 

*  which  attend  all  fouls. 

27.  '  When  a  man  perceives  in  the  reafon-., 

*  able  foul  a  difpofition  tending  to  virtuous 
'  love,  unclouded  with  any  malignant  paflion, 
'  clear  as  the  pureft  light,  let  him  recognife  it 
'  as  the  quality  of  goodnefs: 

28.  '  A  temper  of  mind,  which  gives  un- 

*  eafinefs    and   pEoduces    difafFeftion,    let  him 

*  confider  as  the  ad verfe,  quality  of  ; paflion, 

*  ever  agitating  imbodied  fpirits : 
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29.  '  That  indiftind:,.  inconceivable,  unac- 

*  countable    dil'pofition    of  a    mind    naturally 
'  fenfual,    and    clouded    with    infatuation,  let 

*  him  know  to  be  the  quality  of  darknefs. 

30.  '  Now  will  I  declare  at  large  the  va- 

*  rious  a£ts,  in  the  higheft,  middle,  and  loweil 

*  degrees,  which  proceed  from  thofe  three  diA 

*  pofitions  of  mind. 

31.  '  Study  of  fcripture,   auftere  devotion, 

*  facred    knowledge,    corporeal    purity,   com- 

*  mand  over  the  organs,  performance  of  duties, 

*  and  meditation  on  the  divine  fpirit,  accom- 

*  pa,ny  the  good  quality  of  the  foul: 

32.  '  IntcieHed  motives  for  z£ts  of  religion  or 

*  morality,  perturbation  of  mind  on  flight  oc- 

*  cafions,  commiffion  of  afts  forbidden  by  law, 

*  and  habitual   indulgence  in  felfifli  gratifica- 

*  tions,   are  attendant  on  the  quality  of  paf- 
.*  iion: 

^2)'  '  Covetoufnefs,  indolence,  avarice,  de- 

*  traftion,  atheifm,  omiffipn  of  prefcribed  a£ls, 

*  a  habit  of  foliciting  favours,  and  inattention 

*  to    neceflary   bufinefs,    belong   to   the    dark 

*  quality. 

34.  '  Of  thofe  three  qualities,  as  they  appear 
'  in  the  three  times,  pqff^  prefent  and  future^ 

*  the  following  in  or Aer  from  the  hweft  may  be 

*  confidered  as  a  fhort  but  certain  criterion. 

35.  '  Let  the  wife  confider,  as  belonging  to 

*  the  quality  of  darknefs,  every  a6l  which  a 
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*  man  is  afl>g:med  of  havins:  done,  of  doino-.  or 

*  of  going  to  do: 

^6.  '  L.et  thenn  confi(|er,  as  proceeding  from 

*  the  quality  of  paflion,  every  a&,  by  which  a 

*  man  feeks  exaltation  and   celebrity  ^n  this 

*  world,  tliough  he  may  not  be  much  afflided, 

*  if  he  fail  of  attaining  his  object : 

37.  'To  the  quality   of  gbodaefs  belongs 

*  every  aft,  by  which  he  hopes  to  acquire  di- 

*  vine  knowledge,  which  he  is  never  afliamed 

*  of  doing  and  which  brings  placid  joy  to  his 

*  confcience. 

38.  *  Of  the  dark  quality,  as  defcribed,  the 
'  principal  objed  is  pleafure;  of  the  paffionate, 

*  worldly  profperity;  but  of  the  good  quaUty, 

*  the  chief  objedt  is  virtue:  the  laft  mentioned 

*  objeBs  are  fuperiour  in  dignity. 

39.  *  Such  tranfmigrations,  as  the  foul  pro- 

*  cures  in  this  univerfe  by  each  of  thofe  quali- 

*  ties,  I  novs^  will  declare  in  order  fuccindtly. 

40.  *  Souls,  endued  with  goodnefs,  attain  a^- 

*  ways  the  ftate  of  deities;   thofe  filled  with 

*  ambitious  paffions,  the  condition  of  menj  and 

*  thofe  immerfed  in    darknefs,  the  nature  of 

*  beafts:  this  is  the  triple  order  of  tranfmigra- 
'  tion. 

4:^.  'Each  of  thofe  three  tranfmigrations, 

*  caufed  by  the  feveral  qualities,  muft  alfo  be 
'  confidered  as  threefold,  the  loweft,  the  mean, 
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*  and  the  highefi,  according  to  as   many  di-* 

*  flindlions  of  acls  and  of  knowledge. 

42.  'Vegetable  and  niineral  fubftances, 
'  worms,  infeds,  and  reptiles,  fome  vtry  mi- 

*  nute,  fome   rather  larger,  fifh,  fnakes,   tor-' 

*  toifes,  cattle,  fhakals,  are  the  lowefl:  forms,  to' 

*  which  the  dark  quality  leads:  ^  ,;,    * 

43.  '  Elephants,  horfes,  men  of  the  fervile 

*  ClaTs,  andvcontemptible  Mlech^has^  or  barbari- 

*  ans^  lions,   tigers,   and  boars,  are  the  mean 
'  ftates  procured  oy  the  quahty  of  darknefs :  '5  ' 

44.  '  Dancers  and  fingers,  birds. and  deceit-' 
'  ful  men,  giants  and  bloodthirfty  favages,  are 
'the  highefh   conditions,   to   which  the  dark 

*  quality  can  afcend. 

45.  *  y^hallas^  or  cudgelplayers,  Mallas,  or 

*  boxers  and  wreftlers,  Natas,  or  actors,  thofe 
'  who  teach,  the  ufe  of  weapons,  and  thofe  who 

*  are  addicted  to  gaming  or  drinking,  are  the 

*  lowefl:    forms    occafioned   by  the  paflionate 

*  quality: 

■  46.  '  Kings,  men  of  the  fighting  clafs,  do- 
'  meftick  priefts  of  kings,  and  men  Ikilled  in  the 

*  war   of  controverfy,  are    the    middle   ilates 
'  caufed  by  the  quality  of  pafllon :  ^ 

47.  '  Gandharvas,  or  aerial  muficians,  Guhy- 
'  <?f<?j  and  Tacjhas,  Qt  izxM2Li\\.%  and  companions 

*  of  Cuve'ra,  genii  attending  fuperiour  gods, 

*  as  the  Vidydharas  and  others,  together  with 
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*,varioi|s  companies  of  Apfarafes^  or  nymphs, 

*  are    the   hlgheft;   of  thofe  foi'ms,  whiph  the 

*  quality  of  paffion  attains.  ,' 

48.  '  Hermits,  religious  mendicants,  other 
'  Brahmens,  fuch  orders  of  demigods  as  are 
'.  wafted  in  airy  cars,  genii  of  the  figns  and 

*  lunar  manfions,  and  Daityas,  or  the  offspring 

*  of  DiTi,  are  the  lowefi:  of  flates  procured  by« 

*  the  quality  of  goodnefs: 

49.  *  Sacrificers,  holy  fages,  deities  of  the 

*  lower  heaven^  genii  of  the  Vedas,  regents  of 

*  ftars  not  in  the  paths  of  the  fun  and  moon,  di- 

*  vinlties   of  years,    Fitru   or   progenitors   of 
'  mankind,  and  the  demigods,  named  Sadhyas, 

*  are  the   middle   forms,   to    which  the  good 
'  quality  conveys  all  fpirits  moderately,  endued 

*  with  it:~  y , 

50.  '  Brahma'  with  four  faces,  creators  of 
'  worlds  under  him,  as  Mari'chi  and  others,  ,the 
'  genius  of  virtue,  the  divinities  prefiding  over 

*  (two  principles  of  nature  in  the  philofophy  of 

*  Capila)  mahat,  or  the  migJoty^  and  avyaBa, 

*  or  unperceived,  are  the  highefl  conditions,  to 

*  which,  by  the  good  quality,  fouls  are  exalted. 

_5'i.  '  This  triple  fyflem  of  tranfmigrations, 
'  in  which  each  clafs  has  three  orders,  accord^ 
'  ino^  to- a61:ions  of  three  kinds,  and  which  com- 
'  prifes  all  animated  beings,  has  been  revealed 
'  in  its  full  extent: 
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53.  *  Thus,  by  indulging  the  fenfual  appe- 

*  tites,  and  by  negleftiug  the  performance  of 
»  duties,  the  bafeft  of  men,  ignorant  of  facred 
'  expiations,  affume  the  bafefl  forms. 

53;  •  What  particular  bodies  the  vital  fpirit 

*  enters  in  this  world,  and  in  confequence  of 

*  what  fins  here  committed,  now  hear  at  large 
'  and  in  order. 

54.  *  Sinners    in  the    firft   degree,   having 

*  pafled  through  terrible  regions  of  torture  for 

*  a  great  number  of  years,  are  condemned  to 

*  the  following  births  at  the  clofe  of  that  period 

*  to  efape  all  remains  of  their  Jin. 

55.  '  The  flayer  of  a  Brahmen  muft  enter 

*  according  to  the  circumjtances  of  his  crime  the 

*  body  of  a  dog,  a  boar,  an  afs,  a  camel,  a  b,ull, 
'  af  goat,  a  Iheep,  a  ftag,  a  bird,  a  Chandala,  or  a 

*  Puccafa. 

56.  '  A   prieft,    who  has   drunk    fpirituous 

*  liquor,  fhall  migrate  into  the  form  of  a 
'  fmaller  or  larger  worm  or  infedl,  of  a  moth, 

*  of  a  fly  feeding' on  ordure,  or  of  fome  raven- 

*  ous  animal. 

57.  '  He,  who  fteals  the  gold  of  a  prieft, 

*  fhall  pafs  a  thoufand  times  into  the  bpdies  of 

*  fpiders,  of  fnakes  and  cameleons,  of  crocodiles 
'  and  other  aquatick  monfters,  or  of  mifchievous 

*  blood  fucking  demons. 

58.  '  He,  who  violates  the  bed  of  his  natural 
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'\ 

*  orJpin'tuar{a.lher,  migrates  a  hundred  times 

*  into   the   forms  of  graffcs,    of  flirubs    with 

*  crowded  ftems/  or  of  creeping  and  twining 

*  plants,  of  vultures  and  other  carnivorous  ani- 

*  mals,  oi  lions  and  other  beafts  with  Iharp  teeth, 

*  or  of  tigers  and  other  cruel  brutes. 

59.  '  They  who  hurt  any  fentient  beings, 

*  are  born  cats  and  other  eaters  of  raw  flefli; 
'  they,  who  tafte  what  ought  not  to  be  tafted, 

*  maggots  or  fmall  flies;  they,  who  fteal  ordi- 

*  nary  things,   devourers  of  each  other :  they 

*  who  embrace  very  low  women,  become  reft- 

*  lefs  ghofls. 

60.  '  He,  who   has   held    intercourfe   with 

*  degraded  men,  or  been  criminally  conneded 

*  with   the  wife  of  another,  or  ftolen  common 

*  things  from  a  prieft,  ihall  be  changed  into  a 

*  fplrit,  called  Brahfnardcjhafa. 

'61.  *  The  wretch,  who  through  covetouf* 

*  nefs  has  ftolen  rubies  or  other  gems,  pearls,  or 

*  coral,  or  precious  things  of  which  there  are 

*  many  forts,  fliall  be  born  in  the  tribe  of  gold- 

*  fmiths^  or  among  birds  called  hemacaras,   or 

*  goldmakers. 

62.  '  If  a  man  fteal  grain  in  the-  huflc,   he 

*  fhall  be  born  a  rat;  if  a  yellow  mixed  metal, 

*  a    gander;   if  water,   a  plava,  or   diver;   if 

*  honey,  a  great  flinging  gnat;  if  milk,  a  crow; 

*  if  expreffed  juice,  a  dog;  if  clarified  butter,  an 

*  ichneumon  weafel; 
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6^.  '  If  he  fteal  flefhmeat,  a  vulture;  if  any 
',  fort  of  fat,  the  ^water-bird  madgii;  if  oil,  a' 
'  blatta,  or  oildrinkiiig  beetle;,  if  fait,  a  cicada' 
'  or,  cricket ;  if  curds,  the  bird  va/aca ; 

64.   '  If,  filken  clothes,"  the    bird  tktiri;  if 

*  woven     flax,    a    frog;   if   cotton    cloth,     tl)© 

*  watcrbird    crauncha;    if  a   cow,    the    lizard 

*  godha ;  if  rnolaffes,  the  bird  vdgguda ; 

6^.  '  If  exquifite  perfumes,  a  mulkrat  3  if  pot- 

*  herbs,  a  peacock;  if  dreffed  grain  in  any~pf 

*  its  various  forms,  a  porcupine;  if  raw  grain, 

*  a  hedgehog; ; 

66.  '  If  he  flc:al  fire,  the  bird  vaca;  if  a 
'  houfehold  utefinl,  an  ichneumon-fly  j  if  dyed 

*  cloth,  the  bird  c/iacdra;  > 

67.  '  If  a  deer  or  an  elephant,  he  fhall 
'  be  born  a  wolf;  if  a  horfe,  a  tiger ;  if  roots  or 
'  fruit,  an  ape;  if  a  woman,  a  bear;  if  water 
'  from  a  jar,  the  hird^cbdfaca;  if  carriages,  a 
'  camel;  if  fmall  cattle,  a  goat. 

68-  '  That  man,  who  defignedly  takeis  away 

,  '  the   property   of  another,  or  eats  any   holy 

'  cakes   not   firft  prefented  to  the  deity  at   a 

'  fo'lemn  rite,  fhall  inevitably  fink  to  the  con- 

'  dition  of  a  brute. 

69.  '  Women,  who  have  committed  fimilar 
'  thefts,  incur  a  fimilar  taint,  and  fjiall  be 
'  paired  with  thofe  male  beafts  in  the  form 
'  of  their  females. 

70.  '  If  any  of  the  four  claflTes  omit,  withjaut 
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,*  urgent    neceffity,   the    performatice    of  their 
*jfeveral  duties,  they  fhall  migrate  into  finful 

.  *  bodies,  and  become  {laves  to  their  foes. 

71 ;  'Should   a  Brdlnnen  omit  his  peculiar 

- ;'  duty,  he  fhail  be' changed  into  a  demon  called 
'  Ulcdmuc  ha  or  with  a  mouth  like  a  firebrand, 
'  who  devours  what  has  been  vomited;  a  Cfha- 

''  triya,  into  a  idemon  called  Catapdtana,  who 

*  feeds  on  ordure  and  carrion ; 

'J2.  '  A  Vdifya,,  into  an  evil  being  called 
'  Maitrdcfhajyotica,  who  eats  purulent  carcafles; 
'  and  a  Si'idra,  who  negleds  his  occupations, 

*  becomes  a  foul  imbodied  fpirit  called  Chaild- 
^  faca,  who  feeds  on  lice. 

.  J 2)'  '  ^"^  f^f  ^s  vital  fouls,  addi(51ed  to  fen- 
'  fua^ity,  indulge  themfelves  in  forbidden  plea- 
'  fures,  even  to  the  fame  degree  fhall  the  acute- 

*  nefs  of  their  fenfes  be  railed  in  their  future 

*  bodies^  that  they  may  endure  analogous  pains ; 

74.  '  And,  in  confequente  of  their  foily,  they 

*  (hall  be  doomed  as  often  as  they  repeat  their 

*  criminal  afts,  to  pains  more  and  more  intetiie 
'  in  defpicable  forms  on  this  earcb. 

75.  'They  fhall  firft  have  a  fenfation  of 
'  agony  in  Tamifra  or  utter  darknefs,  and  in 
'  other  feats  of  horrour;  in  Ajipatravana,  or 
'  the  Jwordleaved  forefi,  and  in  different  places 


*  of  bindins;  fall:  and  of  rendin^x 


,  76.  *  Multifarious  toitures  av/ait  them:  they 
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'  fhall  be  mangled  by  ravens  and  owls,'  fhall 
'  fwalJow  cakes  boiling  hot ;  fhall  walk  over 
'  inflamed  lands  ;  and  {hall  feel  the  pangs  of 

*  being  baked  like  the  veffels  of  a  potter  : 

77.  *  They  fhall  aflume  the  forms  of  beafts 

*  continually  miferable,  and  fufFer  alternate  af- 

*  fliftions  from  extremities  of  cold  and  of  heat, 
'  furrounded  with  terrours  of  various  kinds : 

78.  *  More  than  once  fliall  they  lie  in  difFer- 

*  ent  wombs  ;  and,  after  agonizing  births,  be 

*  condemned  to  fevere  captivity,  and  to  fervile 

*  attendance  on  creatures  like  themfelves: 

79.  *  Then  fhall  follow  feparations  from  kin- 

*  dred  and  friends,  forced  refidence  with   the 

*  wicked,   painful  gains  and  ruinous  lofTes  of 

*  wealth ;  friendfhips  hardly  acquired  and  at 

*  length  changed  into  enmities,  . 

?o.  '  Old  age  without  refource,  difeafes  at- 

*  tended  with  anguifh,  pangs  of  innumerable 

*  forts,  and,  laftly,  unconquerable  death. 

81^  '  With  whatever  difpofition  of  mind  a 
'man  fhall  perform  in  this  life  any  a6l  religious 

*  or  morale  in  a  future  body  endued  with  the 

*  fame  quality,  fhall  he  receive  his  retribution. 

82.  '  Thus  has  been    revealed  to   you  the 
'  fyftem  of  pnniihments  for  evil  deeds :  next 

*  learn  thofe  a6ts  of  a  Brahmen^  which  lead  to 
'  eternal  blifs. 

83.  '  Studying  and  comprehending  the  Vida^ 
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*  pradifing   pious  aufterities,  acquiring  divine 

*  knowledge  of  law  and  philojophy^  command 

*  over  the  organs  of  fenfe  and  a6lion,  avoiding 

*  all  injury  to  fentient  creaturest  and  fhowing 

*  reverence  to  a  natural  and fpiritual  izxhtx.,  are 

*  the  chief  branches  of  duty  which  enfure  final 

*  happinefs.' 

84.  '  Among  all  thofe  good  a6ls  performed 

*  in  this  world,  fold  the  /(^geSy  is  no  fingle  a61 

*  held  more  powerful  than  the  reil  in  leading 
'  men  to  beatitude  ? ' 

85.  '  Of  all  thofe  duties,  anfwered  Bhrigit, 

*  the  principal  is  to  acquire  from  the  Upanijhads 

*  a  true  knowledge  of  one  fiipreme  GOD  ;  that 

*  is  the  moft  exalted  of  all  fciences,  becaufe  it 

*  enfures  immortality: 

86.  *  In  this  life,  indeed,  as  well  as  the  next, 

*  the  ftudy  of  the  Veda,  to  acquire  a  knowledge 

*  of  GOD,  is  helc^  the  moft  efficacious  of  thofe 

*  fix  duties  in  procuring  felicity  to  man; 

87.  *  For  in  the  knowledge  and  adoration  of 

*  one  GOD,  which'  the  V^da  teaches,  all  the 
*-  rules  of  good  condudt,  before  mentioned  in  order, 

*  are  fully  comprifed. 

88.  '  The  ceremonial  duty,  prefcribed  by  the 

*  Veda,  is  of  two  kinds ;  one  connedled  with  this 

*  world,  and  caufing  prolperity  on  earth ;  the 

*  other  abftradted  from  it,  and  procuring  blifs 

*  in  heaven. 
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^'  ^89.. '  A  religious  adl  proceeding;  from  felfifli 
'  views  ill  this  world,  as  a  focrifice  for  rain^'ov 

*  in  the  next,  as  a  pious  oblation  in  hope  of  afu- 
'  ture  reward^  is  declared  to  b.  concrete  and  in- 

*  terefted  ;  but  an  aft  performed  with  a  know- 
'  ledge  of  God,  and  without  felf  love,  is  called 

*  abftraft  and  dilinterefted. 

90.  '  He,  who  frequently  performs  int'erefted 
'  rites/attains  an  equalftation  with  the  regents' 

*  of  the  lower  heaven  ;  but  he,  who  frequently 

*  performs  difnitercfled  a6ts  of  religion,  beconrtes 
'  for  ever  exempt  from  a  body  compofed  of  the 

*  five  elements: 

91.  '  Equally  perceiving   the   fupreme  foul 

*  in  all  beings  and  all  beings  in  the  fupreme' 

*  foul,  he  facrifices  his  own  fpirit  by  fixing  it  on 

*  the  fpirit  of  GOD,  and  approaches  the  nature 

*  of  that  fole  divinity,  who  fhines  by  his  own' 

*  effulgence.  n\ 

92.  '  Thus  muft:  the  chief  of  the  twiceborn, 

*  though  he  negledt  the  ceremonial  rites  men- 
'  tioned  in  the  Sdjtras,  be  diligent  alike  in  at- 
'  taining  a  knowledge  of  God  and  in  repeatino-' 

*  the  Veda': 

93.  •  Such  is  the  advantageous  privilege  of 
'  thofe,  who  have  a  double  hinhfrom  their  na- 

*  tural  mothers  andfromthe  gayatrl  their  fpiritual 

*  mother,    efpecially  of  a   Brahmen-,    fince  the 

*  twiceborn  man    by  performing  this  duty  but 
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*  not  otherwife,  may  footi  acquire  endlefs  fe- 

*  licity. 

94.  *  To  patriarchs^  to  deities,  and  to  man- 

*  kindj  the  feripture  is  an  eye  giving  conftant. 
'light;  nor  could  the  Fe'da  Sdffra  have  been 

*  made  by  human  faculties;  nor  can  it  be  mea- 

*  fured  by  human  reafon  unajjifted  by  revealed 

*  S^^If^^ ^^^  comments:  this  is  a  fure  propofitiori. 

95»  *  Such  codes  of  law  as  are  not  grounded 
'  on  the  Vedar,  and  the  various  heterodox  theo- 
'  ries  of  men,  produce  no  good  fruit  after  death ; 

*  for  they  all  are  declared  to  have  their  bafis  on 

*  darknefs.  > 

96.  *  All  fyftems,  which  are  repugnant  to 

*  the  Veda,  muft  have  been  compofed  by  mor- 

*  tals»  and  ihall  foon  perifli :  their  modern  date 

*  proves  them,  vain  and  falfe. 

97.  *  The  three  worlds,  the  four  clailes  of 

*  men,  and  their  four  diftin6l  orders,  with  all 
<  that  has  been,  all  that  is,  and  all  that  will  be, 

*  are  made  known  by  the  Veda: 

98.  *  The  nature  of  found,  of  tangible  and 

*  yifible  Ihape,  of  tafte,  and  of  odour,  the  fifth 
^  objeftof  {enfe,  is  clearly  explained  in  the  Veda 

*  alone,  together  with  the  three   qualities  of 

*  toind,  the  births  attended  with  them,  and  the 

*  a£ls  which  they  occafion. 

99.  *  All  creatures  are  fuftained  by  the  pri- 
«  meval  Veda  Sdftra,  which  the  wife  therefore 

VOL.  VI.  L 
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*  holdfupreme,  becaufe  It  is  the  fupreme  fom'Ce 

*  of  profperity  to  this  creature,  man. 

ioo.  '  Command  of  armies,  royal  authority, 

*  power  of  infliding  punifhment,  and  fovereign 
'  dominion  over  all  n^ations,  he  only  well  de- 
'  ferves,  who  perfectly  underftands  the  Veda 

^  Sdjtra. 

lor.  *  As  fire  with  augmented  force  burns 
'  up  even  humid  trees,  thus  he,  who  well  knows 
'  the  Veda,  burns  out  the  taint  of  fin,  which  has 

*  infefted  his  foul. 

102.  '  He,  who  completely  kno-ws  the  fenfe 

*  of  the  Veda  Sdftra,  while  he  remains  in  any 
'  one  of  the  four  orders,  approaches  the  divine 

*  nature,  even  though  he  fojourn  in  this  low 

*  world. 

1 03.  '  They,  who  have  read  many  books,  are 

*  more  exalted  than  fuch,  as  have  feldom  ftu- 

*  died  ;  they,  who  retain  what  they  have  read, 
'  than  forgetful  readers  j  they,  who  fully  under- 

*  ftand,  than  fuch  as  only  remember  j  and  they, 
'  who  perform  their  known  duty,  than  fuch. 

*  men,  as  barely  know  it. 

104.  *  Devotion  and  facred  knowledge  are 

*  the  beft  means  by  which  a  Brahmen  can  arrive 

*  at   beatitude :   by  devotion   he   may  deftroy 

*  guilr;  by  facred  knowledge  he  may  acquire 
'  immortal  glory. 

105.  ♦  Three  modes  of  proof,  ocular  dctnon-- 
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*  ftration,  logical  inference,  and  the  authority 

*  of  thofe  various   books,  which  are  deduced 

*  from  the  Veda,  muft  be  well  underftood  by 

*  that  man,  who  feeks  a  diftin<5jt  knowledge  of 

*  all  his  duties: 

106.  *  He  alone  comprehends  the  fyftem  of 

*  duties  religious  and  civil,  who  can  reafbn,  by 

*  rules  of  logic  agreeable  to  the  Vida,  on  the 

*  general  heads  of  that  lyftem  as  revealed  by 

*  the  holy  fages. 

107.  *  Thefe  rules  of  conduft,  which  lead  to 

*  fupreme  blife,  have  been  exa^ly  and  compre- 

*  henfively  declared  :  the  more  feCret  learning 

*  of  this  Mdnava  Bdftra  (hall  now  be  difclofed. 

108.  •  If  it  be  alked»  how  the  law  flaall  be 

*  afcertained,  when   particular   cafes   are   not 

*  comprifed  uiider  any  of  the  general  rules,  tke 

*  anfwer  is  this:  "  That,  which  well.inftru^Sled 
**  Brdhmens  propound,  ihall  be  held  inconteftiblc 
«  law." 

J  09.  *  Well  inftruded  Brdhmens  are  they, 

*  who  can  adduce  ocular  proof  from  the  fcrip- 

*  tUre  itfelf,  having  ftudied,  as  the  law  ordains, 

*  the  Vedas  and  their  extended  branches,  or 
pWeddngas,  Mimdnja,  Nydya,  Dhfrmafdftra, 
**  Pur  anas:  , 

110,  *  A  point  of  law,  iefore  not  expf'efsly  re- 

*  vealed,  which  ihedl  be  decid.ed  by  an  aflembly 

*  of  ten  fucb  virtuous  Brdhmens  under  one  chi<|f)i 

L  2 


148  ON  TitANSMIGRATlON 

*  ofi  if  ten  be  not  procurable,  of  three  fuch  un- 

*  der  one  prefidenty  let  no  man  controvert. 

III.  '  The  aflembly  of  ten  undef  a  chief 

*  either  the  king  himfelf  ar  a  judge  appointed  by 

*  hiniy  muft  confift  of  three,  each  of  them  pecu- 

*  liarly  converfant  with  one  of  the  three  Vedas^ 

*  of  a  fourth  {killed  in  the  Nydya,  and  a  fifth  ' 

*  in  the  Mimdnfa  philofophy ;  of  a  fixth,  who 

*  has  particularly  ftudied  the  NiruSla\  a  leventh, 

*  who  has  applied  himfelf  moft  affid^ioufly  tb 

*  the  Dhermafdftra',  and  of  three  univerfal fcho^ 
'■lars,  who  are  in  the  three  firfl  orders.  ' 

112.'  One,  who  has  chiefly  ftudied  the  Rtg* 

*  veda,  a  fecond,   who  principally  knows  the 

*  Tajujh,  and  a  third  heft  acquainted  with  the 

*  Sdman,  are  the  aflembly  of  three  under  a  head, 

*  who  may  remove  all  doubts  both  in  law  and 

*  cafuiftry. 

113.  *  Even  the  decifion  of  one  prieft,  if 

*  more  cannot  be  affembled,  who  perfedlly  knows 
>  the  principles  of  the  Fedas,  muft  be  confidered 

*  as  lawofthehigheft  authority;  not  the  opinioti 

*  of  myriads,  who  have  no  facred  knowledge.    " 

114.'  Many  thoufands  of,  Brdhmens  cannot 

*  form  a  legal  aflembly  for  the  decifion  of  con- 

*  lefts,  if  they  have  not  performed  the  duties, of 
*a  regular  ftudentfliip,  are  unacquainted  With 

*  fcriptural  texts/  and  fybfift  only  by  the  nami 

*  I?/" their  facerdotal  clafs.  ..;'» 
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1 1 5.  i  The  fin  of  that  man,  to  whom  dunces^ 

*  pervaded  by  the  quality  of  darknefs,  propound 

*  the  law,  of  which  they, are  themfelves  igno- 

*  rant,  ihall  pafs,  increafcd  a  hundredfold,  ta 

*  the  wretches  who  propouqd  it. 

116.  *  This  comprehenfive  fyftem  of  duties^ 

*  the  chief  caufe  of  ultimate  felicity^  hgs  been 

*  declared  to  you ;  and  the  Brdhnren,  who  never 
'  departs  from  it,  fliall  attain  a  fuperipur;{l3te 

*  above. 

117.  'Thus  did   the  allwife  Menu,  who 

*  poftefles  extenfive  dominion,  and  blazes  with 

*  heavenly  fplendour,  difclofe  to  me,  from  his 

*  benevolence  to  mankind,   this    tranlcendant 

*  lyftem  of  law,  which  muft  be  kept  devoutly 
'  coi\cc^\g^  from  perfons  unfit  to  receive  it,         "■, 

n8.  *  Let  every  Brahmen  with  fixed  aften^ 

*  tion  confider  all  nature,  both  vifible  ^ud  invi-^ 
.    *  fible,   as  exifting   in  the  diviqe  fpirit ;  for, 

*  when  he  contemplates  the  bovjodlefs  upiverfe 

*  exifting  in  the  divine  fpirit,  he  cannot  give 

*  his  heart  to  iniquity: 

119.  '  The  divine  fpirit  alone  is  the  whole 

*  aflemblage  of  gods ;  all  worlds  are  feated  in 

*  the  divine  fpirit,  and  the  divine  fpirit  no  doubt 

*  produces  by  a  chain  of  caufes  and  effeSfs  conjift- 

*  ent  with  free  will,  the  conneded  furies  of  ads 

*  performed  by  imbodied  fouls. 

120.  '  He  may  contemplate  the  fubtil  ether 
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*  in  the  cavities  of  his  body ;  the  Hir  in  hh 

*  mufcular  motion  and  fbnfitive  nerves ;  the,  fu- 

*  preme  Jolar  and  igneous  light,  in  his  dige^ftive 

*  heat  and  his  vifual  organs;  in  his  corporeal 

*  fluids,  water;  in  the  terrene  parts  of  his  fa- 

*  brick,  earth; 

121.  *  In  his  heart,  the  moon;  in  his  audi- 

*  torj  nerves,  the  guardians  of  eight  ^■egions; 

*  in  his  progreffive  motion,   Vishnu  j  in  his- 

*  mufcular   force,   Hara  ;    in   his   organs   of 

*  Ipeech,  Agni;  in  ej^cretioi^,  Mitra;  in  pro- 

*  creation,  Brahma': 

122.  *  But  he   muft  confider   tbie  fu.preme 

*  omniprefent  intelligence  as  the  fovereign  lord 

*  of  them  all,  by  whofe  energy,  alone  they  extft;  a 

*  fpirit,  by  no  means  the  objeSi  of  any  fenfe,  which 

*  can  only  be  conceived  by  a  mind  wholly  ab-, 
*ftra£ledfrom  matter^  and  as  it  -were  flumbering; 

*  but  which  for  the  purpofe  of  afpfting  his^  medi- 

*  tation,  he  may  imagine  more  fubtil  than  the 

*  fineft  conceivable  effence,  and  more  bright 

*  than  the  pureft  gold. 

123.  'Him  fome   adore   as    tranfcendently  ~ 

*  prefent  in  elementary  fire;  others,  in  Menu^ 

*  lord  of  creatures,  or  an  immediate  agent  in  the 

*  creation;  fome,  as  more  diftindtly  prefent  in 

*  Indra,  regent  of  the  clouds  and  the  atmofpherey 

*  others,  in  pure  air ;  others,  as  the  moft  Higli 

*  Eternal  Spirit.  '  ■ 
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1 24.  'It  is  He,  v\^ho,  pervading  all  beings  in 

*  five   elemental   forms,   caufes   them   by  the 

*  gradations  of  birth,  growth,  and  dilTolutipn, 
^  to  revolve  in  this  world.  Until  they  deferve  beafu- 

*  tude,  like  the  wheels  of  a  car. 

1 25.  *  Thus  the  man,  who  perceives  in  his 

*  own  foul  the  fupreme  foul  prefent  in  all  crea- 

*  tares,  acquires  equanimity  toward  them  all, 

*  and  Ihall  be  abforbed  at  lafl:  in  the  higheft  et- 

*  fence,  even  that  of  the  Almighty  himfelf.' 

l%6.  Here  ended  the  facred  inftrudor ;  and 
every  twiceborn  man,  who,  attentively  reading 
this  Manava  Sdftra  promulgated  by  BhrTgu, 
fliall  become  habitually  virtuous,  will  attain  the 
beatitude  which  he  feejcs. 
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The  leamtd  Hindus  are  unanimoufly  of  opi- 
nion, that  many  laws  enafted  by  Menu,  their 
oldeft  reputed  legiflator,  *were  confined  to  the 
three  firft  ages  of  the  world,  and  have  no  force 
in  the  prefent  age,  in  which  a  few  of  them  are 
certainly  obfojete;  and  they  ground  th|^r 
opinion  on  the  following  texts,  which  are  cbl- 
leded  in  a  worl^  entitled  Man^ana  ratna  pra~ 
dipa: 

I,  Cratu:  In  t^e  Call  ^ge  3.  fon  mufl  npt 
be  begotten  on  a  'widow  by  the  brother  of  the 
deceafed  hujhand\  por  muft  a  damfel,  once  given 
away  in  marriage^  be  given  a  Jecond  time;  nor 
muft  a  bull  he  offered  in  a  facrifice;  nor  muft  a 
waterpot  be  carried  by  ajiudent  in  theology, 

II.  Vri  HASP  ATI:  I.  Appointments  of  kinfr 
m^n  to  beget  children  on  •widows ^  or  married  wo- 
men, isxben  the  bujbands  are  deceafed  or  impotent, 
are  rftentipned  by  the  fage  Menu,  but  forbid- 
den by  himfelf  with  a  view  to  the  prder  of  thp 
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four  ages:  no  fuch  a£k  can  be  legally  done  hx 
this   age  by  anyo0iers  Mfl«  Mf;  hujbaiii.^^ 

2.  In  the  firft  and  fecond  ages  men  wereen^ 
dued  with  true  piety  and  found  knowledge;  fo 
they  were  in  the  third  age;  but  in  the  fourth, 
a  diminution -of  their  moral  ztnd  intelleSiued 
powers  was  ordained  by  their  Creator :    <      ,    •  > 

3.  Thus  were  fons  of  many  djfFeiient  forte. 
made  by  ancient  fages,  but  fuch  cannot  now  be 
adopted  by  men  deftitute;  of  thofe  eminent 
powers.  '  •  otw ! 

III,  Para'sara:  I.  A  man,  njoho- has  held 
intereourfe  mth  a  deadly  firmer,  muH  abandon 
his  country  in  the  iirft  age;  he  muft  leave  his 
town,  in  the  fecond;  his  family,  in  the  third 
age ;  but  in  the  fourth  he  needs  only  defert 
the  offender,  ^fj^;  '  „ 

2.  In  tlie  iirft  age,  he  is  degraded  by  mere 
converfation  with  a  degraded  man ;  in  the  fe- 
cond, by  touching-  him ;  in  the  third,  by  rcr 
ceiving  food  from  hirai ;  but  in  the  fourth,  the 
finner  alone  bears  his  guilt.  / ., 

IV.  '.Na'rada  :  The  procreation  of  a  fon 
by  a  brother  of  the  deceafe'd,x]xQ  Ilaughter  of  cat,- 
tie  in  the  entertainment  of  a  gueft,  the.  rjepaft 
on  flefhmeat  at  funeral  obfequies,  and  the  order 
of  a  hermit  are  forbidden  or  obfolete  in  the  fourth 

y,  A'dity4  pur  ana:   i .  What  was  a  duty  in  the 
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firft  age  rauft  not  in  all  cafes  be  done  in  the 
fourth;  fince,  in  the  Cali  yuga^  both  men  and 
women  are  addidted  to  fin : 

2.  Such  are  a  ftudentfhip  continued  for  a 
very  long  time,  and  the  neceffity  of  carrying  a 
waterpot,  marriage  with  a  paternal  kinfwoman, 
or  with  a  near  maternal  relation,  and  the  facri- 
Jice  of  a  bull, 

^.  Or  of  a  man,  or  of  ahorfe:  and  all  ipi- 
rituou$  ''liquor  muft  in  the  Cali  age  be  avoided 
by  twiceborn  men ;  fo  muft  a  fecond  gift  of  a 
married  young  woman,  nuhofe  bujband  has  died 
before  corfummation^  and  the  l^ger  portion  of 
an  eldeft  brother,  and  procreatipn  on  a  ^rothgy's 
widow  or  wife. 

VI.  Smriti:  i.  The  appointment  of  a  man 
to  beget  a  fon  on  the  widow  of  his  brother;  the 
gift  of  a  young  married  woman  to  another  bride-r 
groom,  if  her  hujband  Jboidd  die  while  fhe  re- 
mains a  virgin ; 

2.  The  marriage  of  twiceborn  men  with 
damfels  not  of  the  fame  clafs  j  the  flaughter,  in 
a  religious  war,  of  Brahmens,  who  are  aflail- 
ants  with  intent  to  kill ; 

3*  Any  intercourfe  with  a  twiceborn  man, 
who  has  palTed  the  fea  in  a  fhip,  even  though 
he  have  performed  an  expiation :  performances  of 
facrifices  for  all  forts  of  men ;  and  the  necefjity  of 
carrying  a  waterpotj 
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4.  Walking  on  a  pilgrimage  till  the  pilgrim 
idle;  and  the  flaughter  of  a  bull  atafaerifice; 
the  acceptance  of  fpirituous  liquor,  even  at  the 
peremony  called  Sautramam-y 

5.  Receiving  what  has  been  licked  off,  at  an 
oblation  to  fire,  from  the  pot  of  clarified  butter; 
entrance  into  the  third  order,  or  that  of  a  hermit, 
though  ordained  y^r  thefirji  ages ; 

6.  The  diminution  of  crimes  in  proportion 
to  the  religious  afts  and  facred  knowledge  of 
the  offenders ;  the  rule  of  expiation  for  a  Brah- 
men extending  to  death ; 

7.  The  fin  of  holding  any  intercourfe  with 
finners  ;  the  fecret  expiation  of  any  great  crimes 
except  theft ;  the  flaughter  of  cattle  in  honour 
of  eminent  guefts  or  of  anceftors  ; 

8.  The  filiation  of  any  but  a  fon  legally  b|e- 
gotten  or  given  in  adoption  6y  his  parents  j  the 
defertion  of  a  lawful  wife  for  any  offence  lefs 
than  adual  adultery: 

9.  Thefe  parts  of  ancient  law  were  abrogated 
by  wife  legiflators,  as  the  cafes  arofe  at  the 
beginning  of  the  Cali  age,  with  an  intent  of  fe- 
curing  mankind  from  evil. 

On  the  preceding  texts  it  mull  be  remarked, 
that  none  of  them,  except  that  of  Vrih  asp  ati, 
are  cited  by  Cullu'ca,  who  never  feems  to 
have  confidered  any  other  lav/s  of  Menu  as 
reftrained  to  the  three  firft  ages;  that  the  Smnti^ 
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or  f^cred  code,  is  quoted  without  t^f  name,  of 
the  legiflatof ;  and  that  the  prohibition,  in  any 
ag^,  Qi  felf- defence^  ev^ii  againft  Brqftmej^s^  is 
repugnant  to  a  text  of  SuMANxy,  to  the  pre- 
cept and  example  ofCRjsHNA  himfelf,  accord- 
ing to  tV  Mahdbhdrqt y  SiVid  even  to  a  fentence 
in  the  Veda^  by  which  every  man  is  command- 
ed to  defend  bis  own  lif?  from  all  violent  aggret- 
fors,  .,.''_. 


,    3  ,f  -,  Cakuftat  Manh  t,  1794, 

The  Inftitutes  of  Hindu  Law  hzive  beeh  very 
corredly  printed,  and  the  whole  impreffion  has 
juft  been  fent  to  the  Governor  and  Council, 
who  will  not  fail  to  tranfmit  copies  for  the 
King's  library,  for  yourfelf,  and  for  the  Direc- 
tors. If  I  had  obtained  his  Majefty's  leave  to 
refign  my  office,  nothing  would  now  keep  me 
here,  but  the  Digeft  of  Indian  Laws,  confifting 
of  nine  large  volumes,  two  of  which  remain 
to  be  collated  anol  ftudied  with  the  learned 
Brahmen,  who  affifls  me :  he  is  old  and  infirm  j 
but,  fliould  he  be  able  to  attend  me  another  year, 
or  two  years  at  the  very  utmoft,  the  whole 
work  will  be  finiflied,  and  I  fhall  copy  it  dur-^ 
ing  my  voyage,  if  the  King  fliall  gracioufly  per- 
mit me  to  leave  India. 

I,  therefore,  intreat  y6u,  Sir,  to  lay  before 
his  Majeily,  my  humble  fupplication  for  his 
gracious  permiffion  to  refign  my  judgeship  in  the 
year  iJ^Sr  or  (if  the  Digeft  fhould  not  then 
be  completed)  in  1796;  it  being  my  anxious 
wifli  to  pafs  the  remainder  of  my  life  in  ftudious 
retirement,  though  devoted,  as  I  ever  have  been, 


158 

t 

to  the  fervice  of  my  King  and  my  Country^  ahtS 
of  that  recorded  Conftitution,  which  is  the  bafis 
of  our  national  glory  and  felicity. 

I  have  the  honour  to  be,  Sir, 
your  very  obedient 

humble  Servant, 
TAe  Right  Hon.  Henry  Dmdas,  Bfq. 
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PREFACE. 


Nothing  more  feems  neceflary,  in  order  to 
explain  the  objedt  of  the  following  work,  than 
barely  to  cite  the  late  flatute  concerning  t&e 
adminiflratkn  of  jujiice  in  Bengal;  by  the y^- 
venteenth  feftion  of  which  it  is  enacted,  "  That 
**  the  Supreme  Court  of  Judicature  at  Fort  Wil- 
*'  Ham  fhall  have  full  power  to  hear  and  deter- 
**  mine  all  manner  of  aftions  and  fuits  againft 
*'  the  inhabitants  of  Calcutta,  provided  that 
**  their  inheritance  and  fuccejjion  to  lands^  rents, 
^  and  goods,  and  all  matters  of  contraft  and 
"  dealing  between  party  and  party,  fhall  be 
"  determined,  in  the  cafe  of  Mahomedans,  by 
"  the  laws  and  ufages  of  mahomedans,  and, 
**  where  only  one  of  the  parties  fliall  be  a  Ma- 
"  homedan,  by  the  laws  and  ufages  of  the  de~ 
*^fendant:"  by  the  twenty-firji  fedlion,  the^ro- 
vincial  courts  o{  Adalet,  or  JuJlice,  are  exprefsly 
recognifed,  and  the  powers  of  the  governor  and 
council,  as  the  Sedr  Adalet,  in  determining  civil 
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caufes  on  appeals  from  thofe  courts,  are  fulljr 
eftablifhed  in  conformity  to  the  old  Mogul  con- 
ftitution. 

I, 

But  it  majnatufaliy  bealked,  how  the  judges 
of  the  Supreme  Court,  the  provincial  councils 
and  council  general,  in  India,  or  the  great  court 
of  appeal  in  this  kingdom,  can  juftly  exercife 
their  feveral  powers  in  fuits  between  Mahome- 
dan  parties,  without  being  at  all  acquainted  with 
the  law,  by  which  they  are  bound  to  decide. 
Pferpeftuai  references  to  native  lawyers  muft  al- 
ways be  inconvenieiifand  precarious ;  fince  the 
folidity  of  their  anfwers  muft  depend  on  their 
integrity,  as  well  as  their  learning  j  and  at  beft, 
if  they  be  neither  influenced  nor  ignorant,  the 
court  will  not  in  truth  hear  and  determine'  the 
caufe,  bit  merely  pronounce  judgement  on  the 
report  of  other  men. 

For  thefe  reafons  it  appears  indubitable,  that 
a  knowledge  of  Mahomedan  jurifprudence  (I 
fay  nothing  here  of  the  Hindu  learning,)  and 
'  confequently  of  the  languages  ufed  by  Mahome- 
dan writers,  are  effehtial  to  a  complete  admini- 
ftration  of  juftice  in  our  AJiatick  territories ;  a 
knowledge  I  mean,  though  not  equal  to  that  of 
the  MUFTI  at  Conjlantinople,  yet  fufficient  for 
the  purpofe  of  keeping  a  check  over  the  native 
counfellors,  of  underftanding  and  examining 
their  opinion,  and  of  rejeding  or  adopting  it;,  as 
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it  may  be  oppofed  or  fupported  by  their  books 
of  allowed  authority,  to  which  they  fliould  con- 
ftantly  refer. 

A  confiderable  number  of  thofe  books  have 
been  brought  to  England  by  the  curious  in  dif- 
ferent ages,  and  are  now  repofited  in  our  Aca- 
demical libraries :  in  the  Bodleian,  efpecially, 
We  have  many  treatifes  and  differtations  in  Ara~ 
bick  on  witls^  inheritances^  contrdSis,  and  other 
important  heads ;  particularly  in  the  fine  col- 
le6lion  made  at  Aleppo  by  the  learned  Pocock, 
from  one  of  whofe  moft  valuable  manufcripts 
(n.  3^.)  this  little  work  has  been  traced  through 
tranlparent  paper,  and  engraved  'with  fuch  ac- 
curacy, that  the  plates  muft  have  equal  autho- 
rity in  A^a  with  the  original  pages,  which  are 
near^-y^  hundred  years  old. 

^  The  author,  a  native  of  Alrahaba,  in  Mefo-> 
potamia,  v/^ls  h\vc\(e\( ^n  imam;  and  his  deci-, 
lions  are,  on  that  account,  confidered  as  bind- 
ing by  the  fed  of  AH,  which  the  Indian,  as  well 
as  the  Perjian,  Mahomedans  profefs ;  but  Ib- 
No^LMOTAKANNA  informs  us,  that  he  drew  his 
knowledge  from  the  fountain  hpad,  and  has  epi- 
tomifed  the  fyftem  of  Zaid,  who  was  recom- 
mended by  Mahomed  himfelf  as  the  fureft  in- 
terpreter of  his  laws,  and  who  had  been  impli- 
citly followed  by  Shafiei,  the  firft  writer  on. 
Mahomedan  jurifprudence,  in  the  eighth  cen-. 
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tury  of  our  era,  and  compofer  of  the  0/a/,  or 
Principles  of  law,  with  other  trafts  highly  va- 
lued by  the  learned  of  his  religion  and  country. 
Hence  it  is  certain,  that  the  BigyatoU  bdhith 
may  be  cited,  as  a  book  of  authority,  in  all  the 
Mvjleman  courts;  and  the  European  reader  muft 
not  be  furprifed,  to  fee  fuch  a  work  written  in 
a  kind  of  loofe  metre,  and  even  in  rhyme :  a 
laiiitraB  in  "uerfe  conveys,  indeed,  rather  a  ludi- 
crous idea,  fince  poetry  belongs  to  imagination^ 
which   law,   whofe    province    is   pure   reafon^' 
wholly  excludes ;  but  iierfe,  as  numberlefs  in- 
ftances  prove,  is  not  always  poetry,  and  a  regu- 
lar meafure  is  fo  confiderable  an  aid  to  the  me- 
mory, that,  if  the  metrical  abridgement  of  Cq-^k's 
Reports  were  more  accurate,  and  the  couplets  a 
little  fmother,  every  /ludent  fhould  be  advifed 
to  get  it  by  heart.     I  may  add,  without  enlarg- 
ing upon  the  Agathyrji  and  the  Turdetani^  who, 
as  we  are  told  by  Arijiotle  and  Strabo,  had  laws 
in  Iierfe  of  the  remoteft  antiquity,  that  the  Alco- 
ran itfelf,  the  great  fource  of  Mahomedan  law, 
is  compofed  in  fentences  not  only  modulated 
with  art,  but  often  exa6lly  rhymed ;  fo  that  in 
'  AJia  this  apology  would  have   been  needlefs. 
Verbal  tranflations  are  generally  naked  and  in- 
fipid,  wholly  deilroying  all  the  neatnefs  and 
beauty  of  the  original,  yet  retaining  fo  much  of 
the  'foreigp  idiom  and  manner,   as  to  appear 
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always  uncouth,  often  ridiculous ;  but  elegance, 
on  a  fubjeS  fo  delicate  as  law,  muft  be  facri- 
ficed  without  mercy  to  exadnefs ;  and  for  this 
reafon  I  have  rendered  the  Arabian  treatife, 
line  for  line,  and  word  for  word,  with  a  fidelity 
almoft  religioufly  fcrupulous.  ^ 

As  it  was  never  my  intention  to  compofe  a 
perfedt  work  upon  the  law  of  inheritances  among 
the  Mabomedans^  it  cannot  be  reafonably  ex- 
pe6led,  that  I  fhould  fubjoin  a  commentary,  or 
prefix  a  long  difcourfe :  very  few  marginal  notes 
were  thought  neceffaryj  but,  if  the  brevity  of 
the  original  fhould  make  parts  of  it  rather  ob- 
fcure,  the  Britijh  lawyers  in  India,  for  whofe 
ufe  chiefly  this  production  was  defigned,  will 
eafily  obtaiii  a  clear  explanation  both  of  the 
language  and  matter  from  native  interpreters. 

The  fourth  chapter  of  the  Alcoran  may  throw 
light,  if  any  be  wanted,  on  the  dodrine  of  the 
forudh  or  portions ;  and,  as  to  the  arithmetical 
part,  it  feems  of  little  confequence,  as  our  rules 
of  three,  and  thofe  for  the  reduftibn  offraSlions, 
are  common  and  familiar  to  all. 

The  prefent  publication  will  anfwer,  I  con- 
ceive, another  purpofe  by  no  means  unimport- 
ant ;  as  it  will  habituate  the  fludent  of  eaflern 
languages  to  the  reading  of  old  Arabian  manu- 
fcripts  i  but,  left  the  hand-writing  of  the  very 
learned  ^aad  Al  Sivdjl,  for  that  was  the  name 


16S  PREFACE,. 

of  the  tranfcriber,  fhould  perplex  beginners,  I 
have  printed  the  whole  trad,  for  their  fake,  in 
Roman  letters,  diftinguifliing  every  confonant 
p,nd  kng  vowel  (the  Jbort  ones  are  too  vague 
and  indeterminate)  by  a  charad:er  invariably 
appropriated  to  itj  fo  as  to  give  every  full  found 
its  own  fpecifck  fymbol ;  an  advantage,  which 
hardly  any  alphabet  has,  but  which  all  ought  to 
have. 


Bigyah'o  'Ibdhhithi  an  jumall  'Imowarithi 
nadh'mo  'Ifhaikhi  dlimami  alaalimi 
mowdfEki  'Ideini  abei  abdillahi 
mohhammedi  'bni  alei  ibni  'Ihhofaini 
alrahhabiyyi  almdrufi  bi  'bni  '1 
motakannahi  rahhamaho  allaho  taadlai. 
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Blfmi  'Uahi  alrahhmani  alrahheimi  wabihi 
neftaeino. 


[1] 
dwwalo  ma  neftaftihho  'lmekdl4 
bidhicri  hhamdi  rabbina  taadli 
falhhamdo  lillahl  alai  md  anamd 
hhamdan'  bihi  nejlua  ani  'Mini  'lama 
thomma  dls'alwah'o  bado  walfaMmo 
alai  nebiyyin'  deinoho  dliflamo 
mohhammedin'  khatimr  rufli  rabbihi 
wadlihi  min  badlhi  was'ahhbihi 
wanefalo  'Uaha  lind  'liaanah'a 
feima  tawakhkhamd  min  dlibdnah'a 
an  inedh-hebi  'limami  zaidi  'Ifaradh'd 
idh  cana  dhdca  min  dhammi  'Igaradh'i 
ilman'  bidnna  'lilmo  dufd  ma  foei" 
feihi  wadula  ma  leho  'labdo  doei 
waanna  hadha  'lilma  makhsus'on'  bima 
lead  Ihdaa  feihi  inda  culli  'lulemd 
wadnna  zaiddn'  khus's'a  la  mahhdlah 
bimd  hhabdho  s'ahhibo  'Irifdlah 
min  kaulihi  fei  fadh'Uhi  monabbeha 
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atradhacom  zaidon  wanaheica  beha 
facana  aulai  be-ittibdi  'Itdbii 
la  fiyyama  wakad  nahhdho  'Ifhdfi^i 
fahaca  feihi  alkaula  bi'leijazi 
mobarradn'  min  kas'mah  i  'lalgazi 
dfbabo  meirathi  'Iwarai  thelathah 
cullon  yofeido  rabbaho  'Iwirathah 
wahai  nicahhon'  waweldon'  wanafab 
md  bddahonna  lilmawareithi  fabab. 

[2] 
wayamnao  'Ifhakhs'a  min  almeirathi 
wahhidah'on'  min  ilalin'  thelathi 
rikkon'  wakatlon'  waakhtildfo  delni 
faafham  falaifa  'Ifhacco  cdlyakeini 
walwarithuno  fef  'Irijali  afliarah 
afmawahom  marufah'on'  mufhtabarah 
alibno  wa'bno  'libni  piahma  nazala 
wa'labo  wa'ljeddo  leha  wain  ala 
walakho  min  dyyi  'Ijehdti  cand 
kad  dnzela  'llaho  bihi  'Ikorana 
wdbno  'lakhi  'Imodlei  ilaihi  bi'labi 
fafma  mekalan'  laifa  bi'lmucadhdhabi 
wa'  lammo  wdbno  'lammi  min  dbeihi 
fdfhcor  ledhei  'leijdzi  waltanbeihi 
■yvdlzaujo  walmptiko  dhu  'Iwelai 
fajumlah'o  'Idbucuri  hawoldi 
walwarithato  cuUohinna  febo 
lam  yath'i  Qnthel  gairahouna  'Ilhero 
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binton'  wabinto  'bnin'  waommon'  muflifikah 
wajaddahoa'  wazaAijah'on'  wamotikah 
walakhto  min  ayyi  'Ijehati  canat 
jiahadhihi  iddatohd  kad  banat 
waalam  bianna  'lirtha  nauaani  homd 
fardhon'  watrtseibon'  alai  ma  kofim4 
fdlfardho  fei  nassi  'Icitabi  fittah 
14  fardh'o  fei  Mirthi  fiwiha  bittah 
nisfon'  warub' ii  thomma  nis'fo  'Irubi 
walthaltho,  vvaifudfo  binassi  'Ifheri 
walthulthani  wahoma  altemamo 
fdhhfadh"  facuUo  hhafidh  in'  imamo 

[3] 
falnis'fo  fardh'o  khamfah'in'  ^fradl 
alzaujo  walonthai  min  dlauladi 
wabinto  'llbni  inda  fakdi  'ibinti 
vralakhto  fei  medh-hebi  culli  muftef 
Wabadaha  'lakhto  'Uati  min  alabi 
inda  dnfiradihinna  min  mo^s'sibi 
walrubo  fardha  'Izauji  in  cdna  maah 
ijiin  waladi  'Izaujah'i  men  kad  menaaji 
wahu  lecuUi  Zai'jahin'  4u  acthera 
ma  adami  'lauladi  feima  kaddera 
waltbomnt)  likaujahi  walzaujati 
ma  albeneina  au  ma  dlbendti 
Ad  maa  aulddi  'Ibeneini  faalemei 
wabek  le-itkari  'Idurufi  waflemei 
waalthulthdni  lilbenati  jemAa 
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n^a  zada  An  wah'hidah'i  fafemaa 

"wahua  cadhaca  lebenati  'libni 

fafham  mekalei  fahma  s'afei  'Idhihni 

wahua  lidkhtami  fema  yezeido 

kadh'ai  bihi  'lahhraro  walabeido 

hadha  fdha  cunna  liommi  waabi 

au  liabi  faamel  bihadha  tos'ibi 

walthultho  fardh'o  'lommi  hhaitho  la  weled 

wela  mina  'Idkhwah  i  jerao  waaded 

cathnaini  au  thintaini  au  thelathi 

hocmo  'Idh^curi  feihi  calinathi 

wain  yecun  zaujon'  waomon'  wadbo 

fathultho  'Ibakiyo  lehd  morattabo 

wahacadhai  ma  zaujah'in'  fas'dida 

feld  tecum  mina  'luluijii  kaid4 

[4] 

walthultho  lilathnaini  au  thintaini 
min  weledi  'lommi  bigairi  maini 
wahacadhai  in  catharua  faradua 
fema  lehoni  feima  fiwahq  zado 
wataftawai  'linatho  waldhucuro 
feihi  cama  kad  audh'ahho  'Imefth'uro 
walfudfo  fardh'o  febah'in'  mina  'laded 
abon'  waommon'  thomma  binto'bni  wajedd 
walokhto  binto  'labi  thomma  'Ijeddah 
waweledo  'lommi  temamo  'liddah 
falabo  yeftahhikkoho  maa  'Iweled 
wahacadhai  'lommo  betenzeili  'Is'emed 
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wahu  lehd  aydh'an'  mda  'Idthnaini 
min  ikhwah'i  Mmaiti  fakis  hadhaini 
waljeddo  mithlo  'Idbi  inda  fakdihi 
fei  jeza  md  yes'eiboho  wameddihi 
illd  Idha  cana  honaca  ikhwah 
licaunahom  fei  'tkurbi  wahu  afwah 
wahhucmohim  wahhucmoho  feyatei 
mocammela  'Ibayana  fei  'Ihhalati 
wabinto  'libni  takhodh  alfudfa  idhd 
cdnat  maa  'Ibinti  mlthald  yahhtadhax 
wahacadhai  'lokhto  m^a  'lokhti  'Uatai 
bidlabawaini  ya  okhayyo  ddlata 
fai'n  tefawai  nefebo  'Ijeddati 
wacunna  cuUahonija  warithdti 
falfudfo  bainahonna  bialfawiyyah 
fei  'Ikifmah'i  'laddilah'i  'Ifheriyyah 
wacullo  men  adlat  bigairi  warifhi 
fema  leha  hhadh"dh"on'  mina  'Imafwarithu 

[5] 
watafkotho  'Ibodai  bidhdti  'Ikurbi 
fei  'Imedh-hebi  'laulal  fakol'lei  hhalbei 
wakad  tenahat  kifmah'o  'Iforudh'i 
bigairi-  ifhcali  wela  gomudh'i 
wahhokka  an  nefliraa  fei  'Itas'eibi 
bicuUi  kaulin'  mujizin'  mus'eibi 
facullo  men  ahhraza  culla  'Imdli 
mina  'Ikarabdti  du  dlmawdlei 
au  cana  ma  yafdh'olo  bada  'Ifardh'i  leh 
fahu  akhu  'las'ubah'i  'Imofadh'dh'aleh 


calabl  waljeddl  wajeddi  'Ijeddi 
wdlibni  inda  kurbihi  walbodi 
walakhi  wabni  'lakhi  walaamami 
walfayyidi  'Imotiki  dhei  'linaami 
wahacadhai  benuohom  jemeiaan'    • 
facun  lema  adhcoroho  femeiaan' 
wama  ledhei  'Ibodi  maa  'Ikareibi 
fei  'h'rthi  min.  hhadh'dh  in'  wela  nes'eibi 
walakho  walammo  liommin  w  aabi 
aulaxmina  'Imodlei  bifhath'ri  'Iriafabi 
wa'libno  walikho  maa  'llnathi 
yoas's'ibanahinna  fei  'Imeirathi 
waiaifa  fei  'Inifai  th'urran'  as'abah 
ilia  'Ilatai  mennat  bi  itki  'Irakabah 
walakhawdto  in  yecun  benato 
fahonna  badahonna  ^s  abato 
wa'ljeddo  mahhjubon'  ani  'Imeirathi 
bi'labi  fei  dhhwalihi  'Ithelathi 
wahacadhai  'bno  'libni  bi  libni  fela 
tabig  ani  'ihhacmi  'Ifahheihhi  madila 

[6] 

watalkoth'o  'Ijeddato  min  cuUi  jiheh 
bi  'lommi  fuhhfadh  "-ho  wakis  vak  dfhbeheh 
watalkoth'o  'Lkhwah'o  bi'lbeneind. 
wabi'labi  'ladnai  cama  ruweina 
au  bibenei  'Ibeneina  hhaitho  canua 
fiyyani  feihi  'Ijema  wa'lwahhdano 
wayaf  dh'olo'bno  'lommi  bi'llfkath'i 
bi'ljeddi  fahhfadh"-ho  alai  ihhtiydthi 
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wabi  'Ibendti  wabendti  'libni 
faciin  bihhifdh'l  'lilmi  jiddan'  monei 
thomma  bqndto  'libni  yefkotb'na  metai 
hhaza  'Ibenato  althulthaina  ji  fetai 
illd  idhd  is's'abahonna  aldhacaro 
min  welidi  'libni  alai  md  dhacarua 
wabadahonna  'lakhawdto  'Uatai 
yodleina  bi'lkurbi  min  aljihati 
idha  akhddna  fardh'ahonna  wafiyd 
afkath  na  diilada  'labi  'Ibawaciyd 
wain  yecun  akho  lehonna  hhadh'iran' 
aas'abahonna  bathindn'  wadh'ahiran' 
walaifa  ibno'lakhi  bi'lmoas's'abi 
men  mithlaho  au  faukaho  fei  'Inafabi 
warn  tajid  zavjan'  wapmman'  wdritha 
wai  khwah  an'  lilommi  hliazua  'Ithulotha 
wadkhwah  an'  aydh  an'  liommi  waabi 
waaftugrika  'Imalo  bifardh'i  'Inos'obi 
fajalahomo  cullohomo  liommi 
wadhhfib  abahom  hhajaran'  fei  'lyammi 
wdklim  alai  'likhwah'i  thultha  'Itaricah 
wahadhihi  'Imefelah'o  'Imufhtaracah 

[7] 
waldna  nebda  bi'lladhai  dradnd 
fei  "Ijeddi  wa'likhwah'i  idh  waadna 
faalik  nahhau  ma  akulo  'Imifmaaa 
wajma  hhawdfhei  'Icelamati  djmaaa 
waalem  biarina  'Ijeddo  dhu  ahhwdli 
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oiibeica  anhonna  alal  'Itawalei 
fakafimo  'likhwah'i  feihonna  idha 
lam  yaodi  'Ikafmo  alaihi  bi'ladhai 
fatarah'an  yakhodho  thulthan'  camilan' 
in  cana  bi'lkifmah'i  anho  ndzildn' 
in  lam  yecun  feihim  dhawu  fihami 
fakn^  biaydh'ahhei  ani  iftifhami 
watarah'an'  yakhodho  thultha  'Ibakei 
bada  dhawei  'Iforiidh'i  wa'larzaki 
hadha  idha  ma  adh'-hhati  'Imokdfamah 
tenkos'ho  ani  dhaci  bi'lmezahhamab 
watdrah'an'  yakhodho  fudfa  'Imali 
walaifa  anho  nazilan'  bihhali 
wahaii  maa  'h'nathi  inda  'Ikafmi 
mithlo  akhin'  fei  fahmihi  wa'lhhocmi 
wahhfeb  benei  'labi  ledai  'lidadi 
warfodh'  benel  "lommi  m^a  'lajdadi 
wahhcom  alai  'likhwah'i  bada  'laddi 
hhocmaca  feihim  inda  fakdi  'Ijeddi 
walokhto  la  fardh'o  maa  'Ijeddi  leha 
feima  ala  mefelah'an'  cammaleha 
zaujon'  waommon'  wahoma  temamoh^ 
faalem  fakhairo  ommah'in  allamoha 
torafo  ya  s'ahhi  bi'lacdariyyah  ■ 
wahei  bian  tahhfadh'o-ha  hhariyyah 

[8] 
fayofradh'o  'Inis'fo  leha  wa'lfudfo  leh 
hhatai  tauli  bi'lfbrudh  i  'Imojmeleh 
thomma  yauudani  ilai  'Imokafameh 
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cama  madh  ai  fdhhfadh"-ho  w^flicor  nadh'lmeh 

wai'n  torid  marifah'a  'Ihhifabi 

letentahai  feihi  ilai  'Is'awabi 

tvatarifo  'Ikifmaha  Wa'ltafs'eila 

"Watalim  als'ahheihha  wa'los'uld 

faftakhriji  'losiila fei  'Imefayili 

wala  tecun  an  hhifdh'iha  bidhahili 

wahai  idha  fos's'ila  feiha  'Ikaulo 

thelethah'on'  yedkholo  feihd  'laulo 

wabadahd  arbaah'on'  temdmo 

la  aula  yaruhd  wela  intbilamo 

fdlfudfo  min  fittahl  ds-homin'  terd 

walthultho  wa'lrubo  min  athriai  afliara 

walthumno  in  dh'omma  ilaihi  'Ifudfo 

fads'loho  Msadiko  feihi  'Ihhadfo 

arbaah'on'  yatbaoha  illiruna 

yarifoha  'Ihhufabo  ajmauuna 

fahadhiHi  'Ithelethah'o  'los'ulo 

in  caththorat  fc«:udh'ohd  tauulo 

fatablogo  'Ifittah'o  akda  'lafhareh 

fei  s'urah'in'  marufah'in  muftath'afeh 

wat^lhhako  'Uatai  telefha  fei  'lathaf 

fei  'liuU  afradan'  befebah'i  afhaf 

wa'ladado  'Ithdlitho  kad  yauiilo 

bithumnihi  fddmel  binjaakulo 

wa'lnis'fo  wa'lbakei  awi'lnis'fdni 

ds'lohomd  fei  hucmlhoiu  athndni 
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wa^lthultho  min  thelethah'in'  yeciiricy 
wa'lrubo  min  arbaah'in'  mefnuno 
wa*lthumno  in  c4na  famin  themdniyah 
fahadhihi  hai  'los'iilo  'Ithaniyah 
la  yedkhblo  'laiilo  alaiha  faalemi 
thomma  afloca  'itas'-hheihi  feiha,  wakfinvi 
fai'n  tecun  min  ds'Iiha  tas'ihhhho 
fatarco  tath'weili  'Ihhifabi  ribhho 
fdath'i  cuUan'  fahmaho  min  aslhi 
mocammildn'  aii  aayilan'  min  aulihi 
wai  n  terai  'Ifihama  laifa  tankafim  ' 
alai  dhawei  'Imeirdthi  f4tba.m4  rufim 
wathlob  th'areika  'likhtisari  fei  'lamal 
bi'ldh'arbi  wa'lwafki  yojanibca  'Izelel 
warded  ilai  'Iwaffci  'lladhai  yowafiko 
wadh'ribho  fei  'la&'li  waanta  'Ihhadika 
in  cana  jinfan'  wahhidaa'  aii  adihera 
fahhfadh"  wada  anca  'Ijidala  wa'lmiri 
wain  terai  'Icathra  alai  ajnafi 
fa'i'hnaha  fei  'ihucmi  inda  'Inafi 
tohhs'aro  fei  arbaah'in'  dkfami 
yarifoha  'Imahiro  fei  'lahhcdmi 
momdthilon'  min  badilio  mondfibg 
wabadaho  mowdfilcon'  mos'ahhibo 
wa'lrabio  'Imobayino  'Imokhdlifo 
yonbeica  an  tafs'eilihinna  'laarlfo 
fakhodh  mina  'Imomathilaini  wahhidii 
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Wakhodh  mina  'Imonafibaini  'Izdyida 
wakhodh  jemeia  ladadi  'Imobayini 
wadh'ribho  fei  'Ithdnei  wela  toddhinl 

[10] 

wadh'rlb  jemeia  'Iwafki  fei  'Imowdfiki 
wdfloc  bidhdca  anhaja  'Ith'ardyiki 
wadh'ribho  fei  'Ids'li  'Uadhai  tads's'ila 
waahhsi  md  andh'amma  wama  tahhas's'ala 
waakfimho  fa'lkafma  idhd  s'ahheihho 
yarifoho  'Idajemo  wa'lfas'efhho 
fahadhihi  mina  'Ihhifabi  jumalo 
yatei  alai  mithalihinna  'Mmalo 
min  gain  tath'weilin'  wela  'atifdfi 
fdkna  bima  feihinna  fahu  cafi 
wain  yemut  akharb  kabla  'Ikifmah 
.  fahhakkiki  'Ifihdmi  wdarif  kifmah 
wdjal  leho  mefalah'an'  okhrai  lemd 
kad  bayyana  'Itafs'eila  feima  koddimd 
wdndh'or  fai  n  wdfakati  'Ifihamo 
fakhodh  hodeita  waf  koha  temamo 
wadh'ribho  du  jemeiahd  fei  'Ifdbikah 
in  lam  yecun  bainahoma  mowdfakah 
falas-homo  'lokhrai  fafei  'Ifihdmi 
todh'rebo  au  fei  wafkihd  temdmi 
wacuUo  fahmin'  fei  jemeii  'Ithdniyah 
yodh'rebo  du  fei  wafkihd  alaniyah 
fahadhihi  th'areikah'o  'Imondfakhah 
farka  bihd  rutbah'a  fadh'li  Ihdmikhah 
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V^/^aTn  yecufi  fei  muftahhakki  'Imali 
khonthain'  s'ahheihhon  bayyana  'lifticdil 
fakfim  alai  'lakalli  wa'lyekeini 
tahhdh'a  bihakki  'Ikifmah'i  'Imobeini 
wahacadhax  hucmo  dhawati  'Ihhamli 
yobnai  alai  'lye'keini  wa'Mkalli 

[11] 

waTn  yemut  kaumon'  bihadmln'  iu  garafe 
au  hhadithin'  amma  'tjemeia  ca'lhharak 
walam  yecun  yolemo  hhalo  'Ifabiki 
fala  yowarrath  nafikon'  min  ndfiki 
taoddohom  ca'i  rinahom  ajanibo 
wahacadhai  'Irdyyo  'Ifadeldo  'Is'dyibo 
wakad  atai  'Ikaulp  afai  ma  fhelria 
min  kifmah'i  'Irtieirathi  ca  yebeina 
alai  th'areiki  'lirAmzi  wa'h'fharah 
molakhkhas'an'  biaujezi  'libarah 
fa'lhhamdo  lillahi  alai  'Itemami 
hhamdan'  catheiran'  tomma  fei  'Idawami  ' 
wanafalo  'lafwa  ani  'Itaks'eiri 
wakhaira  ma  namolo  fei  'Imes'eiri 
wagafra  ma  cdna  mina  'Idhonubi 
wafatra  ma  cana  mJna  'loyubi 
waafdh'alo  'Is'alwah'i  wa'ltafleimi 
alai  'Inebiyyi  'Imus'th'afai  'Icereimi 
mohhammedin'  khairi  'Idnami  'laakibi 
waalihi  'Igurri  dhawei  'Imenakibi 
was'ahbbLhi  'lafadh'ili  'labrari 
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als'lfwah'i  'Idmathili  'Idkhydri 
wahhafbond  'Uaho  wanima  'Icafei 
dhu  'lizzi  wa'lkodrah'i  wa'ldlth'afi 

tummat  wa'lhhamdo  lillahi 
rabbi  'laaleipeini  wasalwdtoho 
wafelamoho  alai  fayyidina 
roohhammedin'  alnebiyyi  'lommjyj 
waalai  alihi  was'ahhbibi 
dlth'ayyibeini  dlth'ahereini 
lailah'o  'Ijemadh  lidrbadi  liyalj 
khalauna  min  fhewall  iinnah 
ithnei  albari  wafeb^  mayih'i 
yctheki  bi'Uahi  taaalai 

fakhrp  'Ifdbikanei 

afa  'lUhp  ^nho. 
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THE  DESIRED  OBJECT  OF  THE  INQUIRER 

CONCERNING  ALL  THE  RULES  OF  INHERITANCE : 

-    .        Composed  %■  the  learned  Waikh,  the  Itnam 

Mowcffik^ddein,  father  of  Abdallof 

Mohammed,  son  of  Ali,  son  of  Hosabi, 

Al  Rahabl,  comiponly  called  iJwV 

Motakanna.    May  God  be  merciful  to  himi 


In  the  name  of  God,  the  Clement,  thei  Merciful ;  ^n^ 
from  Him  we  seek  assistance. 


[1] 
First,  we  open  the  discourse 

With  pronouncing  the  praise  of  our  Lord  most  High : 
Praise  then  to  god  for  what  he  hath  bestowed. 
Praise,  by  which  we  remove  blindness  from  the  sight  I 
Next,  benediction  afterwards  and  salutation 
To  the  Prophet,  whose  religion  is  the  isla'm, 
Mohammed,  seal  of  his  Lord's  messengers. 
And  his  family,  after  him,  and  his  friends  J 
And  let  us  pray  god  for  his  bid  to  tjs 
In  what  we  have  proposed  to  explain 
From  the  system  of  the  Imam,  zaid  alfaradhi*, 
^ince  this  is  among  the  noblest  of  purposes) 
By  learning;  for  learning  is  the  most  deserving  of  efforts 
In  it,  and  the  worthiest  vocation  of  the  pious  f'' 
And  this  branch  g/"  knowledge  peculiarly  belongs  to  wliat 
Has  been  openly  declared  among  all  the  learned ; 
And  ZAID  has  unquestionably  a  just  title 
To  what  the  lord  of  the  mission  conferred  on  him. 
By  pronouncing  his  excellence,  clearly  saying, 
'•  Zaid  wiU  teach  you  the  law :"    O  glorious  enconiium  1 
He,  therefore,  best  deserves  to  be  followed  by  the  student. 
Especially  since  shafiei  takes  him  for  a  guide. 
This  then  is  his  doctrine  epitomised 


*  Faradh'ei,  a  man  skilled  in  the  fiirat/idh',  or  sacred  orflinames  contain- 
ed.in  the  Alcoran. 
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Free  from  a  particle  of  ambiguity. 
The  causes  of  inheritance  among  men  are  three  i    ' 
(The  possessor  of  any  one  has  the  advantage  of  succession) 
And  they  are  wedlock,  collateral  relation,  and  descent : 
There  is  not  besides  them  a  single  cause  of  inheritaace. 

And  any  one  of  three  Incapacities 

Excludes  a  person  from  the  succession ; 

Servitude,  and  homicide,  and  a  difference  of  faith : 

Understand  then ;  since  doubt  is  not  like  certainty. 

And  those,  who  inherit  among  males,  are  ten ; 

Their  names  are  known,  and  every  where  mentioned ; 

The  SOB,  and  the  son's  son,  however  they  descend. 

And  the  father,  and  his  father,  in  the  ascending  line  ^ 

And  the  brother,  on  whichever  side  he  stands. 

Since  god  caused  the  Koran  to  descend  in  his  favour ; 

And  the  son  of  a  brother  related  by  the  same  'father, 

(Hear  now  the  discourse  containing  no  falsehood) 

And  the  paternal  uncle,  and  sv<}h  uncle's  son, 

(Be  thankful  tp  bim^  who  explains  concisely  and  clparly) 

And  the  husband,  and  the  emancjpater  nearly  connected ; 

And  all  the  males,  w^p  inherit,  are  these. 

And  all  the  inheriting  females  are  seven, 

(To  no  woman,  hnt  them,  does  the  law  give  that  title) 

The  daughter,  and  the  son's  daughter,  and  the  tender 

mother. 
And  the  grandmother,  and  the  wife,  and  the  emancipatress. 
And  the  sister,  on  wliicheyer  side  she  stands : 
And  this  their  number  thus  appears. 
And  know,  that  inheritance  is  of  two  sosrts,  which  are 
The  SHARE,  and  the  heirship*  of  what  is' distributable. 
Now  the  shares,  by  the  declaration  of  the  book,  ^re  six ; 
(Besides  them  is  no  share  in  the  inheritance) 

*  Pronounced  in  Indian/era  and  uxha.     See  the  last  words  of  the  re- 
port by  the  Maltomedan  doctors  in  the  Palna  cause. 
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A  moiety,  and  a  fourth ;  next,  half  a  fourth, 
And  a  third,  and  a  sixth,  as  the  law  declares,  * 
And  two  thirds ;  and  these  are  the  whole. 
Remember  then ;  for  "  Every  one,  ■y^ho  remembersj  'is 
an  IMAM*." 

■  _  [3]      , 

A  moiety  then  is  the  sli-are  of  five  persons,  - 
The  husband,  and  the  female  child, 
And  the  daughter  of  a  son,  on  failure  of  daughters. 
And  the  "whole  sister,  by  the  opinion  of  every  mufti. 
And,  after  her,  the  sister,  who  has  the  Same  father ; 
This  when  they  stand  alone  witliout  any  hcir. 
And  a  fourth  is  the  share  of  the  husband,  if  there  be  with 

him 
Any  children  of  the  wife,  who  deprive  him  of  more; 
And  this  is  for  every  wife,  or  more  than  one 
On  failure  of  children,  as  it  is  ordained. 
And  the  eighth  is  for  the  wife,  or  the  wives. 
Together  with  sons  or  with  daughters  f. 
Or  with  children  of  sons  :  learn  then. 
And  remain  firm  in  venerating  study,  and  prosper. 
And  two  diirds  are  for  the  daughters  all  togellier, 
When  there  are  more'than  one  i  (hear  attentively) 
And  the  same  portion  is  for  the  daughters  of  a  son : 
(Coaiprehend  my  discourse  with  clear  discernment) 
This  also  is  for  two  sisters,  and  for  what  exceeds  that 

number;  ' 

The  ingenuous  arid  the  pious  have  thus  decided ; 
This,  whether  they  be  by  the  father  and  the  mother. 
Or  by  the  father  onlr/.  (Act  by  this  rule;  thou  wilt  be  right) 
And  the  third  is  the  mother's  share,  when  there  is  no  child, 

•  A  saying,  I  believe,  of  Mahomed:  he  meaned  a  rememberer  of  his  oral 
precis.  Hence  the  oame  of  H(0h,  or  Mi^,  was  assumed  by  Inany 
iUustt^us  peisoos,  3q4,  ampng  ttoi,  by  the  celebrated  poet. 

f  See  the  answer  of  Mohqnmei  Kdlim  to  the  lhirieen&  quettion  pvD- 
ppse^  t0  ibim  ^  tjhe  P»tna  ca^se, 
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Nor  any  assemblage  or  number  of  brethren. 

As  two  brothers,  or  two  sisters,  or  three ; 

The  rule  in  this  case  regards  males  as  well  as  females. 

And,  if  there  be  a  husband,  and  a  mother,  and  a  father, 

A  third  of  what  remains  is  allotted  to  her ; 

And  so  with  a  wife  :  (advance  then. 

And  be  not  seated  apart  from  the  sciences.) 

[« 
And  a  third  ?'•?  fpr  two  males  or  two  females 
Of  the  mother's  childrgn,  without  deceit ; 
And  sq,  if  there  be  more,  ?nd  they  seek  their  allolmentf 
There  is  no  provision  for  them  in  what  exceeds  that  share. 
And  females  and  males  are  held  equal 
In  this  distribution,  as  the  written  law  declares. 
And  ^  sixth  is  the  share  of  seven  in  number. 
The  father,  and  the  mother,  then  the  son's  daughter, 

and  the  grandfather. 
And  the  sister,  daughter  of  the  father,  next  the  grand- 
mother. 
And  the  mother's  child :  the  number  is  complete. 
And  the  ipii\ex  has  a  right  to  it  with  the  children. 
And  so  the  mother,  by  the  revelation  of  the  Etgrnal ; 
And  the  same  is  for  hei-  with  two 

Of  the  de^d  man's  brothers :  give  those  two  a  just  allotment. 
And  the  grandfather  is  like  the  father,  qn  his  dpath. 
In  the  distribution  of  what  accrueis  to  him  and  relieves  hioij 
Except  when  there  are  brothers  living. 
Since  they  are  preferable  to  him  in  proximity*; 
And  their  due  and  his  due  shall  be  introduced 
With  a  full  explanation  in  the  different  cases. 
And  the  son's  daughter  takes  a  sixths  when 
She  is  with  a  daughter,  alike  in  descent, 

•  The  margin  has  rr^o  for  niahu.  From  this  verse  it  appears,  that 
the  degrees  of  consanguinity  are  computed  by  the  Mahometans  in  the 
•ame  manner  a>  by  oar  common  lawyers. 
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And  thus  a  sister  with  a  sister,  who 

Is  related,  O  my  brother,  by  the  same  father. 

And,  if  the  relation  of  the  grandmothers  be  equal, 

Both  of  them  are  called  to  the  succession ; 

And  a  sixth  is  divided  between  them  equally 

By  the  just  and  the  legal  mode  of  partition. 

And  every  female,  who  claims  through  on^  not  inheriting, 

Kas  herself  no  portion  of  the  inheritance. 

[5] 
And  the  distant  kinswoman  is  excluded  by  the  near 
fly  the  better  opinions :  (say  now  to  me,  "  Enough.") 
And  here  ends  the  distribution  of  the  shares. 
Without  perplexity  or  intricacy: 
And  it  is  just,  that  we  propound  the  law  of  heirship 
With  every  sentence  concise  and  exact. 
Now  every  one,  who  appropriates  all  the  estate, 
Among  the  near  descendanjts  or  relations. 
Or  who  takes  what  remains  after  the  portions. 
He  is  distinguished  by  the  title  of  heir*. 
As  the  father,  and  the  grandfather,  and  his  father, 
And  the  son,  in  a  near  and  a  remote  degree. 
And  the  brother,  and  the  brother's  son,  and  the  uncles, 
And  the  master,  who  generously  manumitted  hisslaxe. 
And  thus  their  sons,  all  of  them : 
(Be  attentive  then  to  what  I  pronounce). 
And  there  is  not  to  the  distant,  with  the  near,  kinsman 
Any  share  or  portion  in  the  inheritance. 
And  the  brother  and  the  uncle  by  mother  and  father 
Are  preferred  to  those  descended  by  the  half  blood. 
And  the  son  and  the  brother  with  females 
Have  the  heirship  over  them  in  the  estate : 

•  See  A  Narratke  of  the  Proceedings  in  the  Vzlm'Caute,  p.  11.  Note  b.. 
The  Arabick  verb  as'iaha  primarily  signifiei  td  colltct  and  bind  together  the 
brunches  of  a  tree:  hence  the  secondary  sense,  ttrcoiatUute  th*  heir  and  head 
sf  a  family. 
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And  ttiere  is  not  amoijg-  women  any  heiress 

Except  her,  who  kindly  freed  the  enslaved  neck* 

And  the  sisters,  if  there  be  daughters. 

Take  the  residue  after  their  portions. 

And  the  grandfather  is  precluded  from  inheriting 

By  the  father  in  all  his  three  cases ; 

And  thus  the  grandson  by  the  son :  (do  not  then 

Turn  aside,  in  deviation  from  the  clear  rules).' 

[6] 
And  the  grandmothers  on  each  side  are  excluded 
By  the  mother:  (remember  this  rule^  and  decide  conform- 
ably) 
And  brothers  are  excluded  by  sons 
And  by  the  nearest  progenitor,  as  we  are  taught. 
Or  by  sons'  sons,  when  there  are  any; 
A  number  and  one  are  in  this  respect  alike. 
And  the  mother's  son  remains  in  exclusion 
By  the  grandfather  (remember  this  with  care) 
And  by  the  daughters,  and  the  son's  daughters : 
(Be  very  assiduous  in  committing  knowledge  to  memory) 
Besides,  the  son's  daughters  are  excluded,  when 
The  daughters  take  two  thirds,  O  young  man. 
Except  when  a  male  has  the  heirship  over  them. 
Of  the  son's  children,  by  what  they  assert : 
And,  after  them,  the  sisters,  who 
Descend  in  proximity  from  both  sides. 
When  they  take  their  complete  portions. 
Exclude  the  weeping  daughters  of  the  dead  father  j 
And,  if  they  have  a  brother  present, 
He  has  the  heirship  over  them,  in  private  and  publlck. 
And  the  brother's  son  is  not  the  heir  over 
Whoever  is  equal  to,  or  above,  him  in  descent. 
And,  if  thou  find  a  husband  and  a  mother  inheriting, 
And  brerthers  hf  the  mother,  they  take  eachz  third; 
And  so  if  there  be  brothers  by  the  mother  and  the  father. 
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And  the  whole  estate  is  comprised  in  the  allotment  oi  shares. 

Place  them  all  to  the  side  of  the  mothfer. 

And  consider  their  father  as  a  rock  in  the  sea, 

And  divide  among  the  brethren  a  third  of  the  estate  left. 

And  tills  is  the  case  of  mushtaraca,  or  parcenary. 

m 

And  now  we  will  enter  Upon  what  we  desire 
Goncerning  the  grandfather  and  the  brothers,  as  we  pro- 
mised. 
Incline  then  thine  ear  to  what  I  shall  say. 
And  collect  at  once  the  whole  purport  of  my  words ; 
And  know,  that  the  grandfather  has  different  cases ; 
I  will  inform  thee  of  them  successively: 
And  he  has  a  share  with  the  brothers  In  them,  when 
The  division  redounds  not  to  any  loss  upon  him. 
And  sometimes  he  takes  an  Entire  third. 
If  there  be  In  the  distribution  any  descendants  from  him. 
And  thei'e  be  hot  among  them  any  entitled  to  shares, 
(Be  content  with  my  explanation  without  questions) 
And  sometimes  he  takes  a  third  of  the  remainder 
After  those,  who  have  portions  an,d  provisions ; 
This,  When  the  dividend  K  become 
Too  diminished  for  the  other  share  by  the  press  of 

claimants. 
And  sometimes  he  takes  a  sixth  of  the  property  j' 
And  there  Is  no  descendant  from  him  irt  that  case ; 
And  he,  with  females  in  the  division,  is 
Like  the  brother  In  his  share  and  his  right* 
And  reckon  the  father's  children  in  the  number> 
(And  leave  the  mother's  children  with  the  grandfathers) 
And,  alter  that  number,  give  to  the  brethren 
Thy  just  allotment  among  them  on  failure  of  the  grand- 
father. 
And  the  sister  has  no  share  with  the  grandfather 
In  what  exceeds  the  case  already  concluded ; 
The  consort  and  the  mother,  and  these  two  are  all  of 
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(Ktio^*'  tlieri,  for  the  best  of  tlie  sect  is  he  who  kno«-?  be$t) 
Are  called,  O  friend,  the  Acdariyyah*  ; 
And  they  deserve  to  be  remembered  by  thee. 

Half  then  is  given  to  her,  and  a  sixth  to  him, 

Until  there  is  a  remainder  after  the  entire  shares. 

Then  they  return  to  the  distributioTJ 

As  beffore-mehtioned:  (recollect  it,  and  thank  the  adthor) 

And,  if  thou  desire  a  knowledge  of  computation. 

Thou  wilt  by  its  means  attain  the  right  proceeding  : 

And  thou  wilt  understand  divisions  and  analysis. 

And  wilt  be  acquainted  with  integers  and  fractions  ; 

Extract  then  the  roots  in  solving  problems  f , 

And  be  not  remiss  in  committing  them  to  memory  5 

Now  they,  when  the  discourse  about  them  is  precise. 

Are  three,  to  which  a  remainder  belongs. 

And,  after  them,  four  complete  divisors'^ 

To  which  no  remainder  belongs,  nor  any  fraction  |. 

Now  the  sixth,  thou  wilt  see,  is  from  six  portions. 

And  the  third  and  the  fourth  from  twelve  -, 

And  if  to  an  eighth  a  sixth  be  added. 

The  new  root,  cohcerning  which  the  calculation  is  just» 

Becomes  four,  which  twenty  follow. 

As  ^ithmeticians  universally  know  §. 

And  these  three  roots. 

If  the  shares  be  many,  leave  a  remainder. 

And  let  six  come  to  the  connexion  of  teii 

In  the  known  table  commonly  delineated  ||, 


*  Th»  Arohian  lexicographers  give  this  name  to  the  hushand  or  aife, 
the  mother,  the  grandfather,  and  the  whole  sister ;  possibly,  because  the  rules 
ef  succession  are  a  little  disturbed  in  favour  of  them. 

•f  By  as'l,  or  root,  he  must  mean  the  denominator  of  a  fraction. 

J  He,  probably,  considers  the  whole  estate  as  taeke,  vrhich  has/bur 
divisors,  besides  unit. 

§  In  our  notation  (which  the  Asiatich,  if  they  are  wise,  will  adopt), 

r     »    I  —   7 

tl  This  passage  I  4.0  not  understand,  not  IwowiAg  the  taiU  to  which 
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And  let  that  follow,  which  succeeds  it  m  the  series,  '      -, 
In  the  excess,  by  distinct  progressions,  to  seventeen } 
And  the  third  number  leav^es  a  remainder 
Of  its  eighth  part :  (proceed  then,  as  I  direct) 
And  half  and  what  r^ains,  or  the  two  ha:lves. 
Their  root,  in  the  rule  concerning  them,  is  two. 

[9]  ^ 

And  the  third  comes  obviously  from  three ; 
And  the  fourth  is  formed  from  four  ; 
And  the  eighth,  if  it  be  required,  is  from  eight ; 
And  these  are  the  second  roots. 
To  which  no  remainder  belongs  :  know  this  ; 
Then  pursue  the  method  of  verifying  it,  and  distribute ; 
And,  if  thou  hast  verified  the  root, 
"The  end  of  lengthened  computation  is  clear  gain. 
Give  then  to  each  person  his  shar§,  from  his  rpot. 
Complete,  or  broken  from  its  remainder. 
.  And,  if  thou  see  that  tlije  shares  cannot  be  distributed 
To  the  partakers  of  the  inheritance,  follow  what  is  pre» 

scribed, 
And.  seek  the  way  of  compendiousness  in  the  work 
By  multiplication  and  proportion :  this  will  remove  error 

from  thee. 
And  restore  to  the  whole  quantity  what  agrees  with  it, 
Aj^d  multiply  it  by  the  root,  and  be  thou  vigilant  j 
"Whether  there  be  one  denomination  or  more, 
Rememberwell,  and  dismiss  from  thee  doubt  and  difficulty! 
And,  if  thou  see  multiplicity  in  the  kinds. 
Then  they,  by  the  rule  among  men. 
Are  numerically  ranged  in  four  terms, 
The  skilful  accountant  will  know  them  by  the  rules  i 
The  similar  terr)i,  after  it  the  proportional, 

k  referf.  The  sexagenary  fable,  which  Wattis  exhibits  in  the  seventh 
chapter  itfhis.' Algebra,  is  commonly  used  in  ^«o  fur  multiplicatien  and, 
iivision.    See  CHARKiy,  vol.  III. p.  155. 

VQU  VI.  O 
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And,  afiqr  that,  the  concordant  accompanying, 
And  the  fourth  is  the  discordant  separated ; 
(The  intelligent  man  will  inform  thee  of  their  distinctions^ 
Take  then  from  the  similars  one, 
And  take  from  the  proportionals  the  rest, 
And  take  the  entire  number  of  discord^nts, 
And  multiply  them  by  the  second  term;  and  be  no$ 
deceived. 

[10} 

And,  mjx  the  wliole  quantity  with  the  concordant^-;' 

And  pursue  by  it  the  plainest  of  ways  i 

And  multiply  it  into  the  root,  which  thou  hast  investigated. 

And  compute  what  is  the  sum,  and  what  it  amounts  to  j 

And  divide  itj  and,  if  the  ^vision  be  just. 

The  illiterate  and  the  eloquent  man  will  equally  knowit*: 

And  this  is  the  whole  of  the  computation, 

(The  work  thus. proceeds  in  similar  cases) 

Without  prolixity  or  digression ; 

Be  satisfied  then  with  what  it  contains;  for  it  is  sufficient fj 

And  if  one  person  die  before  the  distribution. 

Make  the  shares  just,  and  know  his  proper  division ; 

And  state  for  hifti  a  fresh  question,  as  it 

Has  been  distinctly  explained,  in  wliat  precedes  :- 

And  considCT ;  and,  if  the  shares  agree. 

Take  them ;  thou  art  right ;  the  quantity  is  complete  ; 

And  mix  it,  or  aill  of  them,  into  the  preceding, 

If  there  be  not  an  agreement  between  them, 

•  The  preceding  verses  contain  an  awkward  rule  of  pmeiict;  but  ft 
Benc6  appears,  that  Ckardm  was  i&istaken,  when  he  asserted,  that  nei- 
ther the  Indians  nor  Persians  Of  his  time  were-  at  all  acquainted  with  the 
G  nurion  practical  rules ;  see  his  chapter  on  the  fcjooa  4'i^^imetiek. 

f  It  can  only  be  of  use,  as  an  artificial  memory,  to  those  who  al- 
ready know  the  rules,  but  is  insuffitient  for  the  teaching  of  them. 
These  two  or  three  pages  are  very  enigmatical ;  but  I  should  not  d^ 
•'pair  of  explaining  them,  if  I  had  leisure  to  read  a  fsm  arithmetifia.^ 
tcoks  d£  ttke  AioIk  Ci  PerAans, 
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An4  the  new  «hares  Into  th&Jbryiier  scares 
Are  blended,  or  into  the  entire  quantityj 
And  every  share  into  the  aggregate  of  the  second. 
Is  mixed,  or  into  the  whole  quantity,  manifes^y: 
.  And  this  is  the  method  of  r^tidse^ltah*  ; 
Mount  then  by  it  the  Iqfty  degrees  of  excellence. 
And,  if  there  be  among  the  claim^ts  of  the  estate 
A  real  hermaphrodite,  removing  all  doubts. 
Distribute  to  the  less  evident  and  to  the  certain ; 
Thou  wilt  allot  with  justice  the  clear  portion  \ 
And  this  is  the  rule  of  pregnant  women. 
Which  is  founded  on  the  certain,  and  th^e  less  evitUnt* 

[11] 
And,  if  many  kinsmen  die  by  ruin  or  drownings 
Or  a  calamity  overwhelming  all,  as  fire, 
And  the  case  of  the  survivor  be  not  knovirn. 
And  one  deceased  cannot  be  heir  to  anothjcr  deceasedj 
Reckon  them  all,  as  if  they  were  strangers ; 
And  this  is  the  sound  and  true  determination. 
And  now  the  discourse  has  come  to  what  we  desired 
Concerning  the  distribution  of  estates,  so  that  it  is  madi? 

clear. 
By  way  of  short  hint  and  allusion, 
Explained  in  an  abbreviation  of  the  sense* 
Praise  then  to  god  in  perfection. 
Praise,  abundant,  complete  in  eternity; 
And  let  us  ask  forgiveness  for  our  defects. 
And  the  best  of  what  we  hope  in  the  place  aspired  toj 
And  pardon  for  what  is  passed  of  our  sins, 
And  a  covering  for  what  is  pasSfed  of  our  faults  } 
And  the  fairest  of  salutations  and  benisons 

*  The  grammarians,  translated  by  Gdim,  thus  explain  the  wora  <«» 
TtasoUi  or  mmdsahhdh :  "  Mors  et  successio  cont^nua  bsredum,  qus  fit 
•  Integra  manente  et  indivisa  haereditate ;"  b»t  the  last  words  eaavef 
pa  adequate  idea  of  the  thing- 

O   2 


On  the  propKeti  £lie  pure,  the  illiistrious,  '       '    ■,'■ 

Mohammed,  thte  best  of  created  beings,  the  last  ofpropji^tSt 

And  on  hiS  fahiily,  bright  with  glorious  qualities, 

And  his  companions,  the  excellent,  the  noble. 

The  spotless,  the  exalted,  the  betiefitent ! 

And  out  sumtient  help  is  god  I  O  all-sufficient ! 

Endued  with-grcatness,  and  with  power,  and  with  clemency  I' 

V. '      ' -      '  '-' ■' 

TAe  a;or/t  is  eiided.    Praise,  be  to  god»- 
The  ruler  of  worlds  !  and  his  blessing- 
And.  peace  on  our  lord 
Mohammed,  the  Unlettered  Prophet, 
And  on  his  family  and  his  companions^ 
The  excellent^  the  unblemished  ! 
On  Friday  night,  one  of  the  four  nights 
at  the  close  of  Shewdl  in  the  year 
seven  hundred  and  twelve  * 

Tfie  Transcriber,  sicrn(inied  "'■ 

fakhro'l  sa'bika'ni 
(or,  Excelling  his  Predecessor.s)' 
confides  in  god  Most  High  r 
May  GOD  forgive  his  sins  ! 
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PREFACE; 


The  two  Mufelman  authors,  whom  I  now  in- 
troduce to  my  countrymen  in  India^  are  Shaikh 
SiRA  ju'ddi'n^  a  native  oi  Sejdvend^  and  Sayyad. 
Shari'f,  who  was  born  at  'Jurjdn  in  Khwdrezm 
near  the  mouth  of  the  Oxm,  and  is  faid  to  have 
died,  at  the  age  of  feventy-fix  years,  in  the  city 
of  Shiraz:  their  compofitions  have  equal  au- 
thority in  all  the  Mohammedan  courts,  which 
follow  the  fyftem   of  Abt/  Hani'fah,  with 
thofe  of  Littleton  and  Coke  in  the  courts  at 
Wejtminjier',  and  there  is,  indeed,  a  wonderful ' 
analogy  between  the  works  of  the  old  Ara- 
bian and  £»^///Z>  lawyers,  and  between  thofe  of 
their  feveral  commentators;  with  this  differ- - 
cnce  in  favour  of  our  own  country,  that  Lit- 
tleton is  always  too  clear  to  need  a  glols,  and 
with  this  difference  in  favour  of  the  Ai'abs,  that 
the  fole  object  of  Sharif  was  to  explain  and 
iHpftrate  his  text,  without  an  oflentatious  dif-' 
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play  of  his  own  erudition ;  but,  when  it  is  ad- 
mitted, that  a  defire  of  extreme  brevity  has 
often  made  the  Sirdjiyyah  obfcure,  the  reader 
fhould  in  candour  allow,  that  every  author  muft 
9,ppear  to  greatfdifadvantage  lin  a  literal  tranfla- 
tion,  efpecially  when  his  own  idiom  differs  to- 
tally from  that  of  his  tranflator,  when  his  terms 
of  art  muft  be  rendered  by  new  words,  which 
ufe  alone  can  make  eafy,  and  when  the  fyftem, 
which  he  unfolds  to  his  countrymen,  has  no  re- 
fejiiblanpe^  to  ^ny  other,  that  the  world  ever 
knew.     In  the  Sharifiyyah  (for  that  is  the  pg- 
pular  title  of  the  Arabian  comment)  we  find 
littje  or  no  obfgurity ;  and,  if  there  be  a  fault 
in  the  book,  it  is  a  fcrupulous  minuteness  of, 
explanation,  and  a  needlefs  anxiety  to  remove 
eyery  little  clopd,   whiqh   the  .reader  himfelf 
might  difpcrfe  by  the  llightefl  exertion  of  his 
intelledt.    Bo|h  works  werp  tranflated  into  Fer^ 
Jim  by  the  order  of  Mr.  Hastings;  and. the 
tranflation,  which  h?ars  the  rianxe  of  Maulavi 
MuHAMiyiEi)  Ka'sim,  muft  appear  excellent, 
an^,  would  be  really  ufeful,  to  fuch  as  had  not 
acfefs ;  to  the  '  Arabick  originals  ;  but  the  text, 
and   cpqrinient,  are   bjepded   without  any  dif- 
criminatioiij  and,  both  ar?  fo  intermixed  with 
the  notes  of  tijia^ti-anflator  himfelf,  that  it  is 
pften  impoffible  to.  feparate  what, is  fixed  law 
ffom  vyiiat  is  fnerel^c  hjs  ^^\\  opinion;  he^ha§. 
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aljfo  erred  ;(though  it  be  certainly  a  pardftna|)i4 
errour)  on  the  fid? -of  clearnefs,  aijd-has  made 
his  work  fcJ-  tedioufly  pferfpicuous,  that  it  fiUs^ 
inclufively  of 'a  turgid  and  flowery:  dedication, 
about  fix  hundred  pages-,,  and  a  faith^ful  verfiqn 
of  it  in  *E^gli/b  would  occupy  a  very  lafgc 
Volume,  '> 

f  If  the  pains,  which  have  been  taken  to  render 
my  own  work  as  complete  as  poffible,ibe'  mea- 
fured  by  the  fize  of  it,  they  muft  be- thought 
Very  incpnfiderable ;  but  in  truth  no-  greiater 
pains  could  have  been  takfen  with  any  work; 
and  it  would  have  been  a  far  cafier  tafk  to  have 
didtated  or  written  a  verbal  tranflation  of'tbfe 
two  corriments  on  my  text,-than  to  have  made 
a  careful  fejeftibn  of  all  that  is  important  in 
them;  for  which  purpofe  I  perufed  each  of 
them  three  tirn^es  with  the  utmoft  attention,  and 
have  condenfed  in  little  more  than  fifty  fhort 
pages  the  fubflance  of  them  both,'  without  any 
fuperfluous  paflage,  that  I  (hould  wifli  to  be  re- 
trenched, and  with  as  much  perfpicuity  as  I 
3vas  able  to  give,  in  fo  ihort  a  compafs,  to  a 
iyftem  in  fpme  parts  rather  abftrufe:  left  men 
of  bufinefs,  for  whom  the  book  is  intended, 
Should  be  alarmed  at  firft  fight  by  the  magni- 
tude of.  it,  J  have  omitted  all  the  minute  criti- 
9ifm,  various  readings,  and  curious  Arabian  X\-* 
tsr?itDre;  rnofl  of  the  ailecdotgs  concerning  old 
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"lawyers,  and  all  their-  fubtil  controyerfies  with 
the  arguments  on  both  fides  j  together  with  the 
demonftratioas  of  arithmetical  rules  and  the 
very  long  procefles,  after  the  prolix  method  of 
thejirah,  in  words  inftcad  of  figur-es.  Pra<5li'' 
cal  utility  being  my  ultimate  obje6t  in  this  work, 
I  had  nothing  to  do  with  literary  curiofitiesi 
bow  agreeable  Toe ver  they  might  have  been  in 
their  proper  places ;  but,  in  order  to  attain  that 
obje<Sl  by  a  full  explanation  of  every  thing  ufe- 
ful  in  my  text,  I  w'as  under  a  neceffity  of  retain'^ 
ing  the  Arabian  phrafeology  both  in  law  and 
arithrnetick,  and  muft  i-equefl:  the  MngUjh  reader 
to-difmifs  from  his  mind,  whil^  he  ftudies  the 
Sirdjiyyah,  thofe  appropriated  fenfes,  in  which 
maoy  of  our  words,  as  heir,  inheritance,  rooty 
and  the  like,  are  ufed  in  our  own  fyftems.  One 
jirabick  word  I  was  at  a  lofs  to  tranflate-pre- 
cJfeiy  in  our  language  withbut  circumlocution  : 
the  chief  problem,  in  the  diftribution  of  eftates 
auRoxi'g  Mufeiman  heirs,  is  to  Jind  the  leafi  num- 
her^  by  which  an  ejiate  miijl  be  divided,  fo  that  all 
the  Jh ares  and  the  rejidue  may  be- legally  diflribut~ 
ed  without  a  JraStion:  this  they  call  integration i 
bat,  if  I  could  have  hazarded  fuch  a  word  in 
Englijh,  the  frequent  repetition  of  it  would 
have  been  extremely  harfh  ;  and  I  have  gene-» 
rally  called  ix.  arrangement  or  verification,  which 
are  popular  fenfes  of  the  Arabick  verbal  noun'; 
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but  the  number 'fbaghti  or,  to  ufe  the  ^rabiati 
fex|)i"eflloB,  the  integrant  of  the  eaje^  t  haveufu- 
atlly  liameid  the  divifor  of  the  ^ftafd.'^'  .- 

It  will  be  feen  in  thc^ Sir ajiyyahf  that  the  lyf- 
tem  of  Zaid,  though  in  part  exploded  by  Abu 
HANi'FAHi  had  very  powerful  fupporters,  and 
ks  author  is  always  mentioned  in  tertfis  of  re- 
^eft:  it  is  the  fyftem,'  vj^hich  I  publi(hed  al 
Ijondoh  above  ten  years  ago ;  and  I  am  not  fur- 
prifed,  that,  without  a  native  affiftant  or  even  a 
marginal  glofs,  I  gould  not  then  interpret  the 
many  technical  words,  which  no  di<flionary 
explains,  except  in  their  popular  fenfesi  but^ 
though  my  literal  verfion  of  the  tra£t  by  Almu* 
TAKANNA  feems  for  pages  together  like  a  ftring 
of  enigmas,  yet  the  following  work  makes  every 
feritence  in  it  perfe61:ly  clear ;  and  the  original, 
whieh  was  engraved  from  a  very  old  manu- 
fcript,  appears  to  be  a  lively  and  elegant  epi- 
tome of  the  law '  of  inheritance  according  to 
J^AID,  but  ittaotifeftly  defigned  to  affift  the  me- 
mory of  young  ftudents,  who  were  to  get  it  by 
Jleart,  when  they  had  learned  the  tules  from 
jbme  longer  treatife,  or  from  the  mouths  of 
their  preceptors.  This  may  be  no-  improper 
ptape  to  inform  the  reader,  that,  although  Abu 
Hani'Fah  be  the  acknowledged  head  of  the 
prevailing  fed,  and  has  given  his  name  to  it, 
<||let  fo  great  veneration  is  ihown  to  Abu  Yu'-- 
tVf  »ud  ihe  lawyer  Myjf  ammed,  that,  whei> 
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l^y,jkith  (JifTcfrt  from  tljeiiy^j^ft^er^'  the  ^vJeU';, 
mam'y»^^  fe  at  liberty^tQ  adopt  either  of.tjie  t(\yp 
declfions,  wj?iich  ^^  'fee-pi  to  hitn  [.the  more 
coflfonant  to  jreafoni  and  fotuided  pa  the  better 

authoi;ity^jbui  (X;.     •••  r  <■    ''>■:■■  ■  -      ui^-    /  .-'i 
L  I.  arpuftfongly.difpofed   to  -bdieve,  that  no!. 
pefli'ble  (jueftion  could  oequr  ou  the  Molmfnfne-^. 
iait  law. of  fupceiiidn*  whicrh  might  iiot  be  ^ra- 
pidly ai>d  correaiy  aixfwered  by  the  help  of  this. 
•WQrk ;  but  ;it  would  be,  eafy  to  confirm  pr  iii^^ 
validate  my  opinion  by  the  foJloWan|  haethod.-; 
LetiOile^jcapitalf^Ietter,  ^or  more,  if  tieceljairy^ 
yepi;efent  each  of  the  iharers,  refiduaries,  .and 
^iftaat  heirs  j  and  let  thofe  letters  be  the  ini- 
lials  of  the.feyeral  wjprds,:in  aid  of  the. memory, 
l>i}t  fo  chofen  ,(ag  withoutv^idifficulty  they  rn^y, 
^e)   that,  all,  may  be  different;  j  fet,  them^be 
placed  in  alphahetic^l  order,  afid  conqeftediby 
the  ^fign  of  addition ;  let  an  enumeration  bei 
then  made^  hy  the  known  i;.nle-,,of  all  ,the  pofli-- 
bl«  cafeSj  in  jwhich  they  can  occur,  two  and. 
two,  three  and  thre;e,  an4.  fo  forth*  let  then^; 
^cordingly   be  arranged    in  tables   from^ttj^el 
loweil  njimber  fo,  the  high^ft ;  and  let  the;  fhare 
o,r  allotcnent  of  each  :be;  fet  absve  th§  letjtej:,; 
in  the  place  of  auj exponent,. ,;  If  the  queftigiir 
tlijen  ]iyere  pfopofed,  in  what  mannpr  the, pro- 
perty of  Hi.ndA,  mull  be  diil:ri]?uted  among  her 
daughter y  hti^jijier,  by  the-  fame  father  only,  a.n<j0 
,t|ie  daughter  o/^  herfm,AhG  .Ub]e  of.:ths;ji^«r^ 
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ckfs  Would  exhibit  this  formula  D  i-  4-  DF  j- 
+  DS4;  or,  if  Amru  had  left  his  wife,'tzV9 
daughters,  and  Solh  bis  parents^  the;  formula  in 
the  fourth,  table  would  be  2  D  ^^.-f  F-rV  +  M  /^ 
+  W  -j.^  ;  Whel-e  the  denominator  of  the  index 
would  be  the  integranty^s  the  ^r'abs  call  it,  of 
the  Cafe,  and  the  numerator  would  point  out 
the  (everai  allptpnents:  thus  might  wc  con- 
ftruCt  a  fet  <^  tables,  mathematically  accurate,. 
in  which  the'  legal  diftribution,  in  every  pofliblc 
cafe,  might  be  fefeain  a  •  moment  without 
thought  and  even  without  learning;  and  foch 
a  blind  facility,  though  not  very  ooitfifteiit  witb 
the  dignity  of  fcience,  would  certainly  be  con- 
venient in  practice.  We  might  alfo  arrange  the 
whole  in  a  fynthetical  method  (of  aM  the  vaoA' 
tdminous  and  fatisfadiory)  by  beginning  with 
lhe'f€ntefices  of  the  Korchi^  as  with  indiibitablc 
axioms,  followed  by  the  genuine  oral  ftiaxims^ 
of  MuHAMMED ;  by  fubjoining  the  points,  on 
which  all  the  learned  have  at  length  agreed^' 
and  by  concluding  with  cafes  deduced  from, 
tliofc  three  fources  of  juridical  knowledge,  to. 
which  there  fhould  be  conftant  references  by 
numbers  in  the  manner  of  geometricians :  this 
method  Ipropofe  to  adopt  in  the  Digeft,  from; 
which  I  have  feparated  the  Sirdjiyyah^htcz.\i(<i 
it  fe'emed  worthy  of  beifig  exhibited  entire,  and 
may  be  conlidgred  as  Inftitutes  oi  Arabian  Law 
oil  t%  itnportanttiUe^  mentioned  by-  the  Britijk 
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leglilature,  o{  inheritance  and  fuccejjian  iolaftclii' 
rents,  and  goods. 

Unlefs  I  am  greatly  deceived,  the  work,  now* 
prefented  to  the  public,  decides  the  queftion, 
which  has  been  ftarted,  whether,  by  the  Mogul 
canftitution,  the  fovereign  be  not  the  file  proprietor 
of  all  the  land  in  his  empire,  which  hg  or  his  pre-- 
decejfors  have  not  granted  to  a  fubjeSi,  and  his 
heirs',  for  nothing  can  be  more  certain,  than 
that  land,  rents,  and^(?o^4"  are,  in  the  language  ot 
all  Mohammedan  lawyers,  property  alike  aliena- 
ble and  inheritable  \  and  fo  far  is  the  fovereign 
from  having  any  right  of  ^ro^i?r]5y  in  the  goods 
or  lands  of  his  people,  that  even  efcheats  are 
never  appropriated  to  his  ufe,  but  fall  into  a 
fund  for  the  relief  of  the  poor.     Sharif  ex- 
prefsly  mentions  fields  and  houfes  as  inherita- 
ble and   alienable    property:    he   fays,  that  a 
boufe,  on  which  there  is  a  lien,  fhall  not  be 
fold  to  defray  even  funeral  expenfes ;  that,  if 
a  man  dig  a  well  in  his  own  field,  and  another 
man  perifli  by  falling  into  it,  he  incurs  no  guilt  j 
but,  if  he  had  trefpafled  on  the  field  of  another  man^ 
and  had  been  the  occafion  of  death,  he  mull  pay 
the  price  of  blood;  that  buildings  and  trees  pafs  by 
a  fale  of  land,  though  not  converfely  j  and  he  al- 
ways exprefles  what  we  call  property  by  an  em- 
phatical  word  implying  dominion.  Such  dominion, 
fays  he,  may  be  acquired  by  the  ^l^q^  parties ^ 
as  iu  the  cafe  of  contraMs^  or,  by  the  a(3:  of 
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hw,  as  in  the  cafe  of  defcents ;  and,  having  ob- 
ferved,  thaX  freedom  is  the  civil  exigence  and  life 
pf  a  matiy  h\itjlavery^  his  death  and  annihilation, 
he  adds,  becaufi  freedom  eftablifhes  his  right  of 
property^  nahich  chiejiy'diftinguijhes  man  from  other 
animals  and  from  things  inanimate  ^  fo  that  he 
would  have  Golifidered  fubjeSis  without  property 
(which,  as  he  fays  in  another  place,  comprifes 
every  thing  that  a  man  may  fell,,  or  give^  or  leave 
for  his  heirs)  as  mereflaves  without  civil  life:  yet 
Sharif  was  beloved  and  rewarded  by  the  very- 
con  queror^  from  whom  the  imperial  hou(e  of 
.Dehli  boafted  of  their  defcent.  The  Karon 
allots  to  certain  kindred  of  the  deceafed  fpeci- 
fick  (hares  of  what  he  left,  without  a  fyllable  in 
the  book,  that  intimates  a  (hade  of  diftin^ioii 
hetween.  realty  and  perfQoalty  j  there  is  there- 
fore no  fuch  diftinftion,  for  interpreters  muft 
make  none,  where  the  law  has  not  diflingui(h- 
ed:  as  to  Muhammed,  he  fays  in  pofitivc 
words,  that  if  a  man  leave  either  property.,  or 
rights,  they  go  to  his  heirs ;  and  Sharif  adds,. 
that  an  heir  fueceeds  to  his  am^fior's  eflate  with 
an  abfolute  right  of  awnerjhip,  right  ofpoffe^on^ 
and  power  of  alienation.  Now  I  am  fully 
perfuadedi,  that  no  Mufelman  prince,  in  any 
age  or  country,  would  have  harboiiirpd  & 
thought  of  controverting  thefe  authorities. 
Had  the  dodrine  lately  broached  been  fugged- 
<€4  to  th€  ferocioias,  but  politick  and  religious* 
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Omar,  he  would  in  his  beft  mood  have  afkedl 
his  counfellor  fteirnly,    whether  he   imagined , 
hiirifelf  wifer  than  God  and  his  Prophet,  and, 
in  one  of  his  paflioriate  fallies^   would  have 
fpurned  him  as  a  blafpheriner  from  his  prefence, 
had  he  been  even  his  deareft  friend  or  his  ableft 
general :  the  placid  and  benevolent  Ali  would 
have  given  a  harfh  rebuke  to  fuch  an  advifer; 
and  Aurangzi'b  himfelf,  the  bloodieft  of  af~ 
failins  and  the  moft  avaricious  of  men,  would 
not  have  adoptedand  proclaimed  fuch  an  opi- 
nion, whatever  his  courtiers  and  flaves   might 
have  faid,  in   their  zeal  to  aggrandize  their 
mafter,  to  a  foreign  phyfician  and  philofopher, 
who  too  haftily  believed  them,  and  afcribed 
to  fuch  a  fyftem  all  the  defolation,  of  which  he 
had   been    a   witnefs.     Conqueft   could    have  , 
made  no  difference;  for,  either  the  law  of  the. 
conquering  nation  was  eftablifhed  in  India,  or 
that  of  the  conquered  was  fuffered  to  remain : 
if  the  firfl,  the  Koran  and  the  di6ia  of  Muham- 
MED  were  fountains,  too  facred  to  be  violated, 
both  of  public  and  private  law;  if  the  fecond, 
there  is  an  end  of  the  debate ;  for  the  old  Hin- 
dus moft  afTuredly  were  abfolute  proprietors  of 
their  land,  though  they  called  the-ir  fovereigns 
Lords  of  the  Earth;  as  they-gave  the  title  of 
Gods  on  Earth  to  their  Brdhmms^  whom,  they 
ptiniflied',  neverthelefs,  for  theft  with  all  dufe  fe- 
verity.     Should  it  be  vtrgedjj  tha-tj  although  an 
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Indian  prince  may  Iiave  no- right,  in  his  executhe^ 
capacity,  to  the  land  of  bis  fubje6:s,  yety  as  the 
fbie  iegijlative  power,  he  is  above  control;  ,1  nn- 
fwer  firmly,  chat  Indian  princes  never  had,  nor 
pretended  to  have^  an  unlimited  legiflaitive  au- 
thority, bat  were  always  under  the  control  of 
^aws  believed  to  be  divine,  with  which  thej' 
never  clainaed  any  poWer  c^  difpenfirig. 

I  am  happy  in  an  oppdrttiinity  of  ladivancing 
thefe  arguments  againft  a  do<9;rinc,  which  I 
think  unjaft,  unfounded,  and  big  with  ruin;  fbr, 
in  the  courfe  of  nine  years,  I,  have  feeh  enough 
of  theft  'provinces  and  of  their  inhabitants,-  to 
be. convinced,  that,  if  we  hope  to  make  our  go- 
vernment a  bleffing  to  them  and  a  durable  be- 
nefit to  ouffelves,  we  mull:  realize,  our  hope, 
not  by  wringing  for  the  prefent  the  largeft  pof- 
fibie  revenue  from  ovix  Afiatkk  fubjdils^  but  by 
taking  no  more  of  their  wealth  than  the  puiblick 
exigencies,  and  their  own  fecurity,  may  ac- 
tually require;  not  by  diminifliing  the  interejiy 
which  landlords  muft  naturally  take  in  their 
own  foil,  but  by  augmenting  it  to  the  utmoft, 
and  giving  them  afTurance,  that  it  will  defcend 
to  their  heirs:  when  their  laws  of  property, 
which  they  literally  hold  facred,  ihall  in  prac- 
tice be  fecured  to  them;  when  the  land-tax 
fhall  be  fo  moderate,  that  they  cannot  have  a 
polourable  pretence  to  rack  their  Kcnp^nk^y  q>4 

VOL.  vr.  P 
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when  they  fliajl  have  a  well  grounded  confi- 
dence, that  the  proportion  of  it  will  never  be 
raifed,  except  for  a  time  on  fomc  great  emer- 
gence, which  may  endanger  all  thhy  pofTefsj 
when  either  the  performance  of  every  legal 
contra<S  Ihall  be  enforced,  or  a  certain  and  ade- 
quate compenfation  be  given  for  the  breach  of 
itj  when  no  wrong  (hall  remain  unredrefled, 
and  when  redrefs  (hall  be  obtained  at  little  ex- 
pen(e,  and  with  all  the  fpeed,  that  may  be  con- 
(iftent  with  neceflary  deliberation  i  then  will 
the  population  and  refources  of  Bengal  and  Ba- 
har  continually  increafe,  and  our  nation  will 
have  the  glory  of  conferring  happinefs  on  con- 
liderably  more  than  /w^«/^'^»r  millions  (which 
is  at  leaft  the  prefent  number)  of  their  native 
inhabitaiits,  whofe  cheerful  inSuftry  will  enrich 
their  benefadors,  and  whofe  firm  attachment 
will  fecure  the  permanence  of  our  dominion. 


AL  SIRAjIYYAHJ 
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INTEOBCCTtON, 


y/i  ji. 


JN  THE  NAME  OF  XHE  MOST  MERCI- 
FUL QOD! 

Praise /$^  to  OPD^tke  Lord  o/W/w.Qrl45j 
tke  praife  of  thojfe  who  giv.e  Hm  thf  nfejs !  „;<^p4 
sHzV-bleffing  on  the  bejft  jof  .crjeated  bieii^s^  MV" 
HAMMED,  aad  his -excfillerit  ^mily!  TJicP^Pr 
phet  of  GOD  (oiji  wjjipflij.  be  his  bleiSng  9,i>4 
pe^ce!)  faLd:  *'  Learn  the  }^s  of  ^.^herit^ac^e, 
"  and  teach  ithe^  to  the  people ;  for  they  are 
""  one  ha^  of  ui^fn]  knpwle^gfi."  Our  l^rq^ 
ed  in  the  law  (to  whom  QOD  bjp  merci- 
ful!) fa-y:-  "  Tfeere  belong  to  the  property  of 
"  a  perfoa  decejafed  four  fuccpffive  duties  io 
"  l>e  performed  by  the  maglftrate :  firfl^,  hjs  fune- 
"  ral  ceremony  and  burial  without  fuperfluity 
'*  of  expenfe,  yet  without  deficiency;  next,  the 
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**  difcharge  of  his  juft  debts  from  the  whole  of 
**  his  remaining  effedsj  then  the  payment  of 
*'  his  legacies  out  of  a  third  of  what  remains 
**  after  his  debts  are  paidj  and,  laftly,  the  diftri- 
•*  bution  of  the  refidue  among  his  fucceffors,  ac- 
*'  cording  to  the  Divine  Book,  to  the  Traditions, 
*'  and  to  the  Aflent  of  the  Learned."  They 
begin  with  the  perfons  entitled  to  fliares,  who 
are  fuch  as  have  each  a  fpecifick  fliare  allotted 
to  them  in  the  book  of  Almighty  GOD;  then 
they  proceed  to  the  refiduary  heirs  by  relation, 
and  they  are  all  fuch  as  take  what  remains  of 
the  inheritance,  after  thofe  who  are  entitled  to 
fhares;  and,  if  there  be  only  refiduaries,  they 
take  the  whole  property:  next  to  refiduaries  for 
Ipecial  caufe,  as  the  mafter  of  an  enfranchifed 
flave  and  his  male  refiduary  heirs;  then  they 
return  to  thofe  entitled  to  fhares  according  to 
their  refpeftive  rights  of  confanguinity ;  then  to 
the  more  diftant  kindred;  then  to  the  fucceflpr 
by  contra£t;  then  to  him  who  was  acknow-^ 
ledged  as  a  kinfman  through  another,  fo  as  not 
to  prove  his  confahguinity,  provided  the  de- 
ceafed  per  filled  in  that  acknowledgement  even 
till  he  died;  then  to  the  perfon,  to  whom  the 
whole  property  was  left  by  will;  and  laftly  to 
the  publick  treafury. 
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On  Impediments  to  SucceJJion. 

Impediments  to  fucceffion  are  four;  i, 
fervitude,  whether  it  be  perfedl  orimperfedl ;  2, 
homicide,  whether  punilhable  by  retaliation,  or 
expiable;  3,  difference  of  religion;  and  4,  dif- 
ference of  country,  either  actual,  as  between  an 
alien  enemy  and  an  alien  tributary;  or  qualified, 
as  between  a  fugitive  and  a  tributary,  or  between 
two  fugitive  enemies  from  two  different  ftates : 
now  a  ffat<e  differs  from  another  by  having  dif- 
ferent forces  and  fovereigns,  there  being  no 
community  of  proteftion  between  them. 


On  the  DoSfrine  of  Shares,   and  the  Perfons 
entitled  to  them. 

The  furud,  or  ihares,  appointed  in  the  book 
of  Almighty  GOD,  are  fix:  a  moiety,  a  quarter, 
an  eighth,  two  thirds,  one  third,  and  a  fixth, 
fome  formed  by  doubling,  andifome  by  halving. 
Now  thofe  entitled  to  thefe  ihares  are  twelve 
perfons ;  four  males,  who  are  the  father  and  the 
true  grandfather  or  other  male  anceftor,  how 
high  foever  in  the  paternal  line^  the  brother  by 
the  fame  mother,  and  the  hulband;  and  eigljj; 


r' 
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females,  who  are  the  wife,  and  the  daughter, 
and  the  fon's  daughter,  or  other  female  de-r 
fcendant  how  low  foever,  the  filler  by  one 
father  aiad  mother,  the  fifter  by  the  father's 
fide,  and  the  fifler  by  the  mother's  fide,  the 
mother,  and  the  true  grandmother,  that  is,  (flife 
wlio  ;is  related  to  the  deceafed  without  the 
intervention  of  a  faife  grandfather.  (A  falfe 
male  anpeftor  is,  where  a  female  anceftor  inter- 
venes in  the  line  of  afcent.)  ■  The  father  takes 
in  three  cafes;  i,  an  abfolute'fhare>  which  is  ^ 
lixth,  4nd  that  with  the  fon,  or  foil's  fon>  how 
low  foever;  2,  a  legal  fhare,  aiiid  a  refiduary 
portion  alfo;  and  that  with  a  daughter,  or  a, 
fon's  daughter,  how  low  foever  in  the  degree 
of  defcent;  3,  he  has  a  fimple  refiduary  title, 
on  failure  of  children  and  fon's  children,  or 
other  low  defcendants.  The  true  grandfather, 
has  the  fame  interefi:  with  the  father,  except  in 
four  cafes,  which  we  will  mention  prefently,  if 
it  pleafe  GOD  ;  but  the  grandfather  is  excluded 
by  the  father,  if&e  be  living.;  fince  the  father  is 
the  mean  of  confanguinity  between  the  grand- 
father and  the  deceafed.  The  mother's  childrcA 
alfo  take  in  three  cafes: -a  fixth  is  the  ihare  of 
one  only;  a  third,  of  two,  or  of  more:  males 
and  females  have  an  equal  divilion  and  right ; 
but  the  mother's  children  are  excluded  by 
children  of  the  deceafed  and  by  fon's  children. 
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how  low  foever,  as  well  as  by  the  father  and 
tjic .. grandfather ;  as  the  learned  a:gree.  The 
hTJiifhand  takes  in  two  cafes;  half,  om  failure 
of  children,  and  fon's  children,  and  a  fourth, 
with  children  or  fon's  children,  how  low  foever 
they  defcend.   ,  . 


On  Womeiu 

Wives  take  m  two  cafes ;  a  fourth  -gbts  tts 
one  or  more  on  failure  of  children,  and  fon's 
children  how  low  foever;  and  an  eighth  with 
children,  or  fon's  children,  in  any  degree  of 
defcent.  Daughters  begotten  by  the  deoeafed 
take  in  three  cafes :  half  goes  to  one  only,  and  two 
thirds  to  two  or  more ;  and,  if  there  be  a  fon,  the 
njale  has  the  fhare  of  two  females,  and  he 
makes  them  refiduaries. '  The  fon's  daughters 
are  like  the  daughters  begotten  by  the  deceafed ; 
and  they  may  be  in  fix  cafes:  half  goes  to  one 
only,  and  two  thirds  to  two  or  more,  on  failure 
of  daughters  begotten  by  the  deceafed ;  with  a 
fingk  daughter  of  the  deceafed,  they  have  a 
fixth,  completing  '  (with  the  daughter's  half), 
two  thirds ;  but,  with  two  daughters  of  the 
deceafed,  they  have  no  fhare  of  the  inheritance, 
unlefs  there  be,  in  an  equal  degree  with,  or  in  a 
lower  degree  than,  them,  a  boy,  who  makes 
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them  refiduaries.  As  to  the  remainder  between 
them,  the  male  has  the  portion  of  two  females; 
and  all  of  the  fon's  daughters  areexcluded  by 
the  fon  himfelf. 

If  a  man  leave  three  fon's  daijghters,  fome  of 
them  in  lower  degrees  than  others,  and  three 
daughters  of  the  fon  of  another  fon,  fome  of 
them  in  lower  degrees  than  others,  and  three 
daughters  of  the  fon's  fon  of  another  fon,-  fome 
of  them  in  lower  degrees  than  others,  as  in  the 
following  table,,  this  is  called  the  cafe  aTtaJhbib. 

FIRST  SET.  SECOND  SET.  THIRD  SET. 

Son,  Son,  Son, 

I  I  1 

Son,  Daughter,     Son,  Son, 

I  J  o' 

Son,  Daughter,   Son,  Daughter,     Son, 

1  ^  1  I 

Son,  Daughter,    Son,  Daughter,    Son,  Daughter, 

Son,  Daughter,    Son,  Daughter, 
Son,  Daughter, 

I 

Here  the  eldeft  of  the  firfl:  line  has  none 
equal  in  degree  with  her;  the  middle  one  of  the 
lirft  line  is  equalled  in  degree  by  the  eldeft 
of  the  fecond;  and  the  youngeft  of  the  firft  line 
is  equalled  by  the  middle  one  of  the  fecond, 
and  by  the  eldeft  of  the  third  line  j  the  youngeft 
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oFthe  fecond  line  is  equalled  by  the  middle  one 
of  the  third  line,  and  the  youngeft  of  the  third 
fet  has  no  equal  in  degree. — When  thou  haft 
comprehended  this,  then  we  fay:  the  eldeft  of 
the  firft  line  has  a  moiety;  the  middle  one  of 
the  firft  line  has  a  fixth  together  with  her  equal 
in  degree  to  make  up  two  thirds ;  and  thofe  in 
lower  degrees  never  take  any  thing,  unlefs  there 
be  a  fon  with  them,  who  makes  them  refidu- 
aries,  both  her  who  is  equal  to  him  in  degree, 
and  her  who  is  above  him ;  but  who  is  not  en- 
titled to  a  Ihare:  thofe  below  him  are  excluded. 

Sifters  by  the  fame  father  and  mother  may 
be  in  five  cafes:  half  goes  to  one  alone;  two 
thirds  to  two  or  more;  and,  if  there  be  brothers 
by  the  fame  father  and  mother,  the  male  has 
the  portion  of  two  females;  and  the  female^ 
become  refiduaries  through  him  by  reafon  of 
their  equality  in  the  degree  of  relation  to  the 
deceafed ;  and  they  take  the  refidue,  when  they 
are  with  daughters,  or  with  fon's  daughters,  by 
the  faying  of  Him,  on  whom  be  blefling  and 
peace!  *'  Make  fifters,  with  daughters,  refi- 
*'  duaries." 

Sifters  by  the  fame  father  only  are  like  fifters 
by  the  fame  father  and  mother,  and  may  be 
in  feven  cafes :  half  goes  to  one,  and  two  thirds 
to  two  or  more  on  failure  of  fifters  by  the  fame 
father  and   mother;  and   with   one   fifter  by 
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the  fame  f;^ther  and  mother,,'  they  buve  ajSxtli, 
as  the  complement  of  twp  thiids.;  but  they  ihaye 
no  .  inheritance,  with  two  ififters  by  the  faine 
father  and  ijiqther,  unlefs  there  be  with  thjem  a 
brother  by  the  fame  father,  who  makes  thejBJ 
r^fiduaries;  and,  then  thje  refidue  is  diflributed 
^mong  them  by  thf  fapred  rule  "to  the  male 
"w%at  is  equal  to  thefliare  of  two.J^pi^lfja..,'.'' 
The  fixth  cafe  is,  where  they  are  refi4uarie| 
with  daughters  or  with  fon's  daughter^,  as  wie 
haA^e  befcTre  ftated  it.       \  ■■  ,  ,; 

Brothers  and  fillers  by  the  fame  f^theijand 
mother,  and  by  the  fame  father  only,  are  all 
excluded  by  the  fon^  and  the  fon's  fon,  in  liow 
Jow  a  degree  Xoever,  and  by  the  fatker  alfo,  as  it 
is  agreed  ainong  the  learned^  and  even  by  the 
grandfather  according  to  ABU  HANIFAH,  on 
whom  he  the  mercy  of  ALMIGHTY  GOD! 
And  thofe  of  the  half-. blood  are  alfo  exdiided  by 
the  brothers  of  the  whole  blood. 

The  mother  takes  in  three  cafes:  a  fixth 
with  a  child,  or  a  fon's  child,  even  in  the  loweft 
degree,  or  with  two  brothers  and  fillers  or  more, 
by  whichever  fide  they  are  related  ;  and  a  third 
of  the  whole  on  failure  of  thofe  juft-mentioned  ; 
and  a  third  of  the  refidue  after  the  fhare  of  the 
hufband  or  wife;  and  this  in  two  cafe§,  either 
when  there  are  the  hufband  and  both  parents, 
or   the  wife  and   both  parents:  if  there  be  a 
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grandfather  iiiftead  of  a  father,  then  the  mother 
takes  a  third  6f  the  whole  property,  though  not 
by  the  dpinidn  of  ABU  YUSUF,  on  whom  be 
OOty.s  mercy  \  for  he  fays,  that  in  this  cafe  alfo 
flie  has  only  a  third  of  the  refidne.  The  grand- 
mother has  a  fixth,  whether  ihe  be  by  the 
father  or  by  the  mother,  whether  alone  or  with 
more,  if  they  be  true  grandmothers  and  equal 
in  degree;  but  they  are  all  excluded  by  the 
mother,  and  the  paternal  female  anceftors  alfo 
fey  the  father;  and  in  like  manner,  by  the 
gtandfaither,  Except  the  father's  mother,  even 
in  the  bigheft  degree;  fer  flie  takes  with  the 
gtandfather,  fifice  fhe  is  not  fe/ated  through,  him. 
The  nearel|  grandmother,  or  female  ancejior. 
On  either  fide,  excludes  the  more  diftant  grand- 
mother, on  whichever  fide  fhe  be;  whether  the 
nearer  grandiAother  be  entitled  to  a  fhare  of  the 
inberitaSice,  or  be  herfelf  excluded.  When  a 
grandmother  has  but  one  relation,  as  the  fa- 
ther's mother's  mother,  and  another  has  two 
fuch  felaiions,  or  more,  as  the  mother's  mo- 
ther's m(}ther>  who  is  alfo  the  father's  father's 
mother,  according  to  this  table, 

Mother  Mother 

I  /    I 

Mother  Father  Mother 

I       /  I 

J^ather  '  Mother 
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then  a  fixth  is  divided  between  them,  according 
to  ABU  YUSUF,  in  moieties,  refped  being 
had  to  their  perfons;  but,  according  to  MU-> 
HAMMED  (on  whom  be  GOD's  mercy!)  in 
thirds,  refpedl  being  had  to  the  fides. 


'  '  ^     On  Rejiduanei, 

Re  s  I D  u  A  R I E  s  by  relation  to  the  deceafed  axt 
three:  the  refiduary  in  his  own  right,  the  refi- 
duary   in  another's    right,   and   the   refiduary 
together  with  another.     Now  the  refiduary' in 
his  own  right  is  every  male,  in  whofe  line  of 
relation  to  the  deceafed  no  female  enters;  and 
of  this  fort  there  are  four  clafles  j  the  offspring 
of  the  deceafed,  and  his  root;  and  the  cfispring 
of  his  father  and  of  his  neareft  grandfather,  a 
preference  being  given,  I  mean  a  preference  in 
the  right  of  inheritance,  according  to  proximity 
of  degree.     The  offspring  of  the  deceafed  are 
his  {onsjirft ;  then  their  fons,  in  how  low  a  de- 
gree foever:  then  comes  his  root,  or  his  father; 
then  his  paternal  grandfather,  and  their  pater- 
nal grandfathers,  how  high  foever;  then  the 
offspring  of  his   father,  or  his  brothers;  thea 
their  fons,  how  low  foever;  and  then  the  off"- 
fpring  of  his  grandfather,  or  his  uncles:  then. 
their  fons,  how  low  foever.     Then  the  ftrength 
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of  confanguinity  prevails :  I  mean,  he,  who^has 
two  relations  is  preferable  to  him,  who  has  only- 
one  relation,  whether  it  be  male  or  female,  ac- 
cording to  the  faying  of  Him,  on  whom  be 
peace !  "  Surely,  kinfmen  by  the  fame  father 
"  and  mother  fhall  inherit  before  kinfmen  by 
"  the  fame  father  only :"  thus  a  brother  by  the 
fame  father  and  mother  is  preferred  to  a  brother 
by  the  father  only,  and  a  fifter  by  the  fame 
father  and  mother,  if  fhe  become  a  refiduary 
with  the  daughter,  is  preferred  to  a  brother  by 
the  father  only ;  and  the  fori  of  a  brother  by  the 
fame  father  and  mother  is  preferred  to  the  fon 
of  a  brother  by  the  fame  father  only;  and  the 
rule  is  the  fame  in  regard  to  the  paternal  uncles 
of  the  deceafedj  and,  after  them,  to  the  paternal 
uncles  of  his  father,  and,  after  them,  to  the 
paternal  uncles  of  his  grandfather. 

The  refiduaries  in  another's  right  are  four 
females;  namely,  thofe  whofe  fliares  are  half 
and  two  thirds,  and  who  become  refiduaries  in 
right  of  their  brothers,  as  we  have  before  men- 
tioned in  their  different  cafes;  but  fhe  who  has 
no  fhare  among  females,  and  whpfe  brother 
is  th€  heir,  doth  not  become  a  refiduary  in  his 
right;  as  in  che  cafe  of  a  paternal  uncle  and  a 
paternal  aunt. 

As  to  refiduaries  together  with  others:  fuch  is 
every  female  who  becomes  a   refiduary  with 
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another  female ;  as  a  filler  with  a  daughter,  als 
we  have  mentioned  before.  The  laft  refiduary 
is  the  mafter  of  a  freedman,  and  then  hrs  refidu- 
ary heirs,  in:  the  order  before  ftated ;  according 
to  the  faying  of  Him,  on  whom  be  bleffing 
and  peace  !  "  The  mafter  bears  a  relation  like 
"  that  of  confanguinity  j"  but  females  have 
nothing  among  the  heirs  of  a  manumittor, 
according  to  the  faying  of  Him,  on  whom  he 
bleffing  and  peace !  "  Women  havfe  nothing 
*'  from'  th^ir  relation  to  freedmen,  except  whea 
**  they  have  themfeWes  manumitted  a  Have ;  or 
*'  their  freedman  has  manumitted  one,  or  they 
*'  have  fold  a  manumiffion  to  a  flave,  or  their 
"  vendee  has  fold  it  to  his  flave,  or  they  have 
*'  promifed  manumiffion  after  their  death,  or 
"  fheir  promifee  has  promifed  it  after  his  death, 
"  of  unlefs  their  freedman  or  freedman*s  freed- 
"  man  draw  a  relation  to  them^'' 

If  the  freedman  leave  the  father  and  fon  of 
his  manumittor,  then  a  fixth  of  the  right  over 
the  property  of  the  freedman  vefts  in  the  father, 
and  the  refidue  in  the  fon,  according  \o  ABJJ 
TUSUF;  but,  according  to  both  ABU  HANI- 
FAH  and  MUHAMxMED,  the  whole  right 
vefts  in  the  fon  ;  and,  if  a  foa  and  a  grandfather 
of  the  manumittor  be  left,  the  whole  right  over 
the  freedman  goes  to  the  fon,  as  all  the  learned 
agree.     Whea  a  man  poffefles  as  his  flave  a 
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^infman  in  a  prohibited  degree,  he  manumit* 
him,  and  his  right  vefts  in  him ;  as  if  there  be 
three  daughters,  the  youngeft  of  whom  has 
twenty  dinars,  and  the  eldeft,  thirty;  and  they 
two  buy  their  father  for  fifty  dinars'^  and  after- 
wards their  father  die  leaving  fome  property^ 
then  two  thirds  of  it  are  divided  in  thirds 
among  them,  as  their  legal  ihares,  and  the 
refidue  goes  in  fifths  to  the  two  who  bought 
their  father  j  three  fifths  to  the  eldeft  and  two 
fifths  to  the  youngeft ;  which  may  be  fettled  by 
dividing  the  whole  into  forty-five  parts. 


On  Exclti/tom 

Exclusion  is  of  two  forts:  i.  ImperfeB^  or  an 
exclufion  from  one  fbare,  and  an  admiffion  to 
another;  and  this  takes  place  in  refpe£t  of  five 
perfons,  the  hufband  or  wife,  the  mother,  the 
fofjt's  daughter,  and  the  fifter  by  the  fame  father; 
^nd  an  explanation  of  it  has  preceded.  2.  PerfeSi 
exclufion:  there  are/two  fets  of  perfons  having  a 
claim  to  the  inheritance :  one  of  which  fets  is 
not  excluded  entirely  in  any  cafe ;  and  they  are 
fix  perfons,  the  fon^  the  father,  the  huft)and, 
the  daughter,  the  mother,  and  the  wife ;  but  the 
other  fet  inh^it  in  one  cafe  and  in  another  cafe 

VOL.  VI.  Q_ 
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are  excluded.     This  is  grounded  on  two  princi- 
ples; one  of  which  is,  that  "  whoever  is  jelated 
".  to  the  deceafed  through  any  perfon,  fhall  not 
'^  inherit,    while  that   perfon   is   living;",  as    a 
Ibn's  fon,   with  the  fon ;    except  the  mother's 
children,  for  they  inherit  with  her;  fince  fh^ 
has  no  title  to  the  whole  inheritance :  the  fecond 
principle  is,  "  that  the  nearefl:  of  blood  mndi  take," 
and  who  the  neareft'is,  we  have  explained  in.the 
chapter  on  refiduaries.     A  perfon  incfipjable  of 
inheriting  doth  not  exclude  any  one,  at  leaji  in 
our  opinion ;  but,  according  to  IBNU  MASUUD, 
(may  GOD  be  gracious  to  him!)    he  excludes 
imperfeflly;  as  an  infidel,  a  murderer,  and  a 
flave.  A  perfon  excluded  may,  as  all  the  learned 
agree,  exclude  others  \  as,  if  there  be  two  brothers 
or  fillers  or  more,  on  which  ever  fide  they  are^ 
they  do  not  inherit  with  the  father  of  the  de- 
ceafed^ yet  they  drive  the  mother  from  a  third 
^o  a  fixth. 


0«  the  Divfors  of  Shares^ 

Know,  that  the  fix  IhareS  mentioned  in  the 
book  of  Almighty  GOD  are  of  two  forts :  of 
the  firft  are  a  moiety,  a  fourth,  and  an  eighth ; 
and  of  the  fecond  fort  are  two  thirds,  a  third, 
^nd  a  fixth,  as  the  fradioris  are  halved  and 
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doubled.  Now,  when  any  of  thefe  ihatres  oc* 
cur  in  eafes  (ingly,  the  divifor  for  each  (hare  is 
that  number  which  gives  it  its  name  (except 
halfi  which  is  from  two),  as  a  fourth  denomi- 
nated from  four,  an  eighth  from  eighty  and  a 
third  from  three :  when  they  occur  by  two  or 
three,  and  are  of  the  fame  fort^  then  each  xnte-« 
gral  number  is  the  proper  divifor  to  produce  its 
fraction,  and  alfo  to  produce  the  double  of  that 
,fradtion,  and  the  double  of  that^  as  fix  produces 
a  fixth,  and  likewife  a  third^  and  two  thirds; 
but,  when  half,  which  is  horn,  the  firft  fort,  is 
mixed  with  all  of  the  fecond  fort  or  with  fome 
of  them,  then  the  dmifim  of  the  estate  mujl  be.  by 
fix  ;  when  a  fourth  is  mixed  with  all  of  the  fe- 
cond yor^  or  with  Ibme  of  thenn,  then  the  diyi- 
.fion  rauft  be  into  twelve;  and  when  an  eighth 
is  mixed  with  all  of  the  fecond  fort,  or  with 
fome  of  them,  then  it;  muft  be  into  four  and 
twenty  parts. 


0«  the  tncreafe. 

AuL,  or  increafii  is,  when  fome  fracflion  re-s 

mains  above  the  regular  divifor,  or  when  the 

divifor  is  too  fmall  to  admit  one  (hare.    Know, 

.  that  the  whole  number  of  divifors  is  feven,  four 

ct3 
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of  which  have  no  incf eafe,  namely,  two,  three, 
four,  and  eight  j  and  three  of  them  have  an  in- 
creafe.  The  divifor,  fix,  is,  therefore,  increafed 
by  the  dul  to  ten,  either  by  odd,  or  by  even, 
numbers;  twelve  is  raifed  to  feventeen  by  odd, 
not  by  even,  numbers ;  and  twenty- four  is 
raifed  to  twenty-feven  by  one  increafe  only;  a^ 
in  the  cafe,  called  Mimberiyya  (or  a  cafe  an- 
fwered  by  ALI  when  he  was  in  the  pulpit), 
which  was  this,  '*  A  man  left  a  wife,  two 
daughters,  and  both  his  parents."  After  this 
there  can  be  no  increafe,  except  according  to, 
IBN  MASUOD  (may  GOD  be  gracious  to 
him !)  for,  in  his  opinion,  the  divifor  twertty- 
four  may  be  raifed  to  thirty-one ;  as  if  a  man 
leave  a  wife,  his  mother,  two  fifters  by  the  fame 
•parents,  two  fifters  by  the  fame  mother  only^ 
and  a  fon  rendered  incapable  of  inheriting. 


On  the  'Equality^  Proportion^  Agreement,  and 
Difference  of  two  Numbers. 

The  temdthulQi  two  numbers  is  the  equality 
of  one  to  the  other ;  the  teddkhul  is,  \yhen  the 
fmaller  of  two  numbers  exactly  meafurcs  the 
larger,  or  exhaufts  it ;  or  we  call  it  tedd^hul^ 
when  the  larger  of  two  numbers  is  divided  ex- 
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adlly  by  the  fmaller;  or  we  may  define  it  thus, 
when  the  larger  exceeds  the  fmaller  by  one 
number  or  more  equal  to  it,  or  equal  to  the 
larger;  or  it  is,  when  the  fmaller  is  an  aliquot 
part  of  the  larger,  as  three  of  nine.  The  ta- 
nvafuky  or  agreement,  of  two  numbers  is,  where 
the  fmaller  does  not  exad:ly  meafure  the  larger, 
but  a  third  number  meafurcs  them  both,  as 
eight  and  twenty,  each  of  which  is  meafured  by 
four,  and  they  agree  in  a  fourth;  fince  the 
number  meafuring  them  is  the  d^iominator  of 
a  fra(£lion  common  to  both.  The  tabdyun  of 
two  numbers  is,  when  no  third  number  what- 
ever meafures  the  two  difcordant  numbers,  as, 
nine  and  ten.  Now  the  way  of  knowing  the 
agreement  or  difagreement  between  two  differ- 
ent quantities  is,  that  the  greater  be  diminifhed 
by  the  fmaller  quantity  on  both  fides,  once  or 
oftener,  until  they  agree  in  one  point  j  and  if 
they  agree  in  unit  only,  there  is  no  numerical 
agreement  between  them ;  but,  if  they  agree 
in  any  number,  then  they  are  ffaid  to  he)  mu- 
taivqfik  in  a  fradrion,  of  which  that  number  is 
the  denominator  j  if  two,  in  half;  if  three,  in 
a  third ;  if  four,  in  a  quarter ;  and  fo  on,  as  far 
as  ten ;  and,  above  ten,  they  agree  in  a  frac- 
tion ;  I  mean,  if  the  number  be  eleven,  the 
fraflion  of  eleven,  and,  if  it  be  fifteen,  by  the 
firadion  of  fifteen.     Pay  attention  to  this  rule^ 
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On  Arrangement. 

In  arranging  cafes   there  is  need  of  feveti 
principles;  three,  between  the  fhares  and  the 
peiifons,  and  four  between  perfons  and  perfons. 
Of  the  three  principles  the  firft  is,  that,  if  the 
portions  of  all   the  clafles  be   divided  among 
them  without  a  fradlion,  there  is  no  need  of 
multiplication,  as  if  a  man  leave  both  parents^ 
^nd  two  daughters.    The  fecond  is,  that,  if  the 
portions  of  one  clafs  be  fraftional,  yet  there  bc> 
an  agreement  between  their  portions  and  their- 
perfons,  then  the  meafure  of  the  number  of 
perfons,  whofe  ftiares  are  broken,  muft  be  mul- 
tiplied by  the  root  of  the  cafe,  and  its  increafe, 
if  it  be  an  increafed  cafe,  z.%  if  a  man  leave  both 
parents  and  ten  daughters,  or  a  woman  leave 
a  hufband,  both   parents,   and   fix   daughters. 
The  third  principle  is,  that,  if  their,  portions 
leave  a  fradion,  and  there  be  no  agreement 
between  thofe  portions  and  the  perfons,  then 
the  whole  number  of  the  perfons,  whofe  fhares 
are  broken,  muft  be  multiplied  into  the  root  of 
the  cafe,  z.s  if  a  woman  leave  her  hufband  and 
five  fifters  by  the  fame  father  and  mother.     Of , 
the  four  other  principles  the  firft  is,  thar,  wheij 
there  is  a  fractional  divifion  between  two  clafTes 
or  more,  but  an  equality  between  the  numbef-s 
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of  the  pcrfons,  then  the  rule  is,  tKat  one  of  the 
numbers  be  multiplied  into  the  root  of  the  cafe;' 
as  if  there  be  fix  daughters,  and  three  grandmo- 
thers, and  three  paternal  uncles.  The  fecond 
is,  when  fome  of  the  numbers  equally  meafure 
the  others ;  then  the  rule  is,  that  the  greater 
number  be  multiplied  into  the  root  of  the  cafe; 
as,  if  a  man  leave  four  wives  and  three  grand- 
mothers and  twelve  paternal  uncles.  The  third 
is,  when  fome  of  the  numbers  are  mutawajiky 
or  compofit,  with  others;  the'n  the  rule  is,  that 
the  meafure  of  the  firft  of  the  numbers  be  muU 
tiplied  into  the  whole  of  the  fecond,  and  the 
produd  into  the  meafure  of  the  third,  if  the 
product  of  the  third  be  mutawiifik^  or,  if  not, 
into  the  whole  of  the  third,  and  then  into  the 
fourth,  and  fo  on,  in  the  fame  manner;  after 
which  the  produd  muft  be  multiplied  into  the 
root  of  the  cafe:  as,  if  a  man  leave  four  wives, 
eighteen  daughters,  fifteen,  female  anceftors, 
and  fix  paternal  uncles.  The  fourth  principle 
15,  when,  the  numbers  are  mutabayan,  or  not 
aoreeing  one  with  another; -and  then  the  rule 
is,  that  the  firft  of  the  numbers  be  multiplied 
into  the  whole  of  the  fecond,  and  the  prodyd 
multiplied  by  the  whole  of  the  third,  and  that 
produdt  into  the  whole  of  the  fourth,  apd  the 
laft  prcdua  into  the  root  of  the  cafe;  as,  ifa 
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man  leave  two'  wives,  fix  female  anceftors,  ten 
daughters,  and  feven  paternal  uncles. 


SeBion. 

When  thou  dcfireft  to  know  thg  fliarc  of 
each  clafs  by  arrangement,  multiply  what  each 
clafs  has  from  the  root  of  the  cafe  by  what  thou 
haft  already  multiplied  into  the  root  of  the  cafe, 
and  the  produ6t  is  ,the  fhare  of  that  clafs  j  and, 
if  thou  defireft  to  know  the  fhai'e  of  each  indi- 
vidual in  that  clafs  by  arrangement,  divide  what 
each  clafj  has  from  the  principle  of  the  cafe  by 
the  number  of  the  perfons  in  it,  then  mL-ltipl;^ 
the  quotient  into  the   multiplicand,   and  the 
produft  -m//  be  the  fhare  of  each  individual  in 
that  clafs.     Another  method  is,  to  divide,  the 
multiplied   number  by   whichever   clafs   thou 
thinkeft  proper,  then  to  multiply  the  quotient 
into  the  fhare  of  that  fet,  by  which  thou  hafl 
divided  the  multiplied  number,  and  the  produd 
will  be  the  fhare  of  each  individual  in  that  i€i. 
Another  method  is  by  the  way  of  proportion, 
which  is  the  cleareftj  and  it  is,  that  a  propor- 
tion be  afcertained  for  the  fhare  of  each  clafs 
from  the  root  of  the  cafe  to  the  number  of  per- 
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ions  one  by  one,  and  that,  according  to  fuch 
proportion  from  the  multiplied  number,  a  fharc 
be  given  to  each  individual  of  that  clals. 


/    ; 


On  the  Divifion  of  the  Property  left  among  Heirs 
and  among  Creditors, 

If  there  be  a  difagreement  between  the  pro- 
perty left  and  the  number  arijing  from  the  ar^ 
rangenient,  then  multiply  the  portion  of  each 
heir,  according  to  that  arrangement,  into  the 
aggregate  of  the  property,  and  divide  the  pro- 
du£l  by  the  number  of  the  arrangement,  but, 
when  there  is  an  agreement  between  the  ar- 
rangement and  the  property  left,  then  multiply 
the  portion  of  each  heir,  according  to  the  ar- 
rangement into  the  meafure  of  the  property, 
and  divide  the  produ6t  by  the  meafure  of  the 
number  arijing  from  the  arrangement:  the  quo- 
tient is  the  portion  of  that  heir  in  both  methods. 
This  rule  is  in  order  to  know  the  portion  of 
each  individual  among  the  heirs;  but,  in  order 
to  know  the  portion  of  each  clafs  of  them, 
multiply  what  each  clafs  has,  according  to  the 
root  of  the  cafe,  into  the  meafure  of  the  pro- 
perty left,  then  divide  the  produd  by  the  mea- 
fure of  the  cafe,  if  there  be  an  agreement  be- 
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tween  the  property  left  and  the  cafe;  but,  if 
there  be  a  difagreement  between  them,  then 
multiply  into  the  whole  of  the  property  left, 
and  divide  the  produft  by  the  whole  number 
arijing  from  the  verifieation  of  the  cafe;  and 
the  quotient  will  be  the  portion  of  that  clafs  in 
both  methods.  Now,  as  to  the  payment  of 
debts,  the  debts  of  all  the  creditors  ftand  in  the 
place  of  the  arranging  number. 


On  SubtraStion. 

When  any  one  agrees  to  take  a  part  of  the 
property  left,  fubtraft  his  Ihare  from  the  number 
arijing  by  the  proof,  and  divide  the  remainder 
of  the  property  by  the  portions  of  thofe  who 
remain  J  2^^  if  a  woman  leave  her  hufband,  her 
mother,  and  a  paternal  uncle:  now  fuppofe that 
the  hufband  agrees  to  take  what  was  in  his 
power  of  his  bridal  gift  to  the  wife ;  this  is  de- 
du(5led  from  among  the  heirs:  then  what. re- 
mains is  divided  between  the  mother  and  the 
uncle  in  thirds,  according  to  their  legal  Iharesc; 
and  thus  there' will  be  two  parts  for  the  mother, 
and  one  for  the  uncle. 
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On  the  Return.       ,;>   ..^ 

The  return  is  the  coiiverfe  of  the  increafe; 
and  it  takes  place  in  what  remains  above  the 
fliares  of  thofe  entitled  to  thenn,  when  there  is 
no  legal  claimant  of  it :  this  furp/us  is  returned 
to  the  Iharers  aceording  to  their  rights,  except 
the  hufband  or  the  wife ;  and  this  is  the  opinion 

A  •      ■ 

of  all  the  Prophet's  companions^  as  ALI  and 
his  followers,  may  GOD  be  gracious  to  them! 
And  our  matters  (to  whom  GOD  be  merciful !J 
have  affented  to  it:  ZAID,  the  fon  of  THA'- 
BIT  fays,  that  the  furplus  doth  not  revert,  but 
goes  to  the  publick  treafury;  and  to  this  opinion 
have  affented  URWAH  and  ALZUHRF  and 
MA'LIC  and  ALSH/i'FII,  may  GOD  be  mer- 
ciful to  them! 

Now  the  cafes  on  this  head  are  in  four  divi- 
,fions:  the  firft  of  them  is,  when  there  is  in  the 
cafe  but  one  fort  of  kinfmen,  to  whom  i.  return 
muft  be  made,  and  none  of  thafe  who  are  not 
entitled  to  a  return :  then  fettle  the  cafe  ac- 
cording to  the  number  of  perfons ;  as,  when  the 
•  deceafed  has  left  two  daughters,  or  two  filters, 
or  two  female  anceftors;  fettle  it,  therefore,  by 
two.  The  fecond  is,  when  there  are  joined  in 
the  cafe  two  or  three  forts  of  thofe,  to  whom. a 
return  muft  be  made,-  without  any  of  thofe,  to 
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whom  there  i§.  no  return :  then  fettle  the  cafe 
according  to  their  fliares;  I  mean  by  two,  if 
there  be  two  fixths  in  the  cafe ;^  or  by  three, 
when  there  are  a  third  and  a  fixth  in  it ';  or  by 
four,  When  there  are  a  moiety  and  a  fixth  in  it; 
or  by  five,  when  there  are  in  it  two  thirds  and 
a  fixth,  or  half  and  two  fixths,  or  half  and  a 
third.     The,  third  /r,  when  in  the  firfl  cafe, 
there  is  any  one  to  whom  no  return  can  be 
made:  then  give  the  Ihare  of  him  or  her,  to 
whom  there  is  no  return,  according   to   the 
loweft  denominator^  and  if  the  refidue  exadly 
quadrate  with  the  number  of  perfons,  who  arc 
entitled  to  a  return,  k  is  well;  as  if  there  be  a 
husband  and  three  daughters;  but,  if  they  ,do 
not  agree,  then   multiply  the   meafure  of  the 
number  of  the  perfons,  if  there  be  an  agreement 
between  the  number  of  perfons  and  the  refidue, 
into  the  denominator  of  the  IhatreS'  of  thofe, 
to  whom  no  return  is  to  be  made:  2,%  if  there 
he  a  Ijfkband,  and  fix  daughters;  if  not,  multi- 
ply the  whole  number  of  the  perfons  into  the 
denominator  of  the  (hare  of  thofe,  to  whonfi 
there  is  no  return ;  and  the  produ6i  will  fet  the 
cafe  right.   The  fourth  is,  when,  in  the  fecond 

r 

caftjps there  are  any  to  whom  no  return  is  made: 
then  divide  what  remains  from  th^  denomi- 
jiator  of  the' (hare  of  him  or  them,  who  have 
410  return,  by  the  cafe  ©f  thofe,  to  whom  a  re- 
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turn  muft  1>e  made,  and,  if  the  remainder 
q-uadrate,  //  is  weli;  and  this  is  in  one  formj 
that  is,  when  a  fourth  g&es  to  the  wives,  and 
the  refidue  is  dijirihufed  in  thicds  among  thofe 
entitled  to  a  return;  as  if  there  be  a  wife,  and 
a  grandmother,  and  two  fifters  by  the  mother's 
fide:  but,  if  it  do  not  quadrate,  then  multiply 
the  whole  cafe  of  thofe,  who  are  entitled  to  a 
return,  into  the  denominator  of  the  (hare  of  him 
or  her,  who  is  not  entitled  to  it ;  and  the  pro- 
du6l  will  be  the  denominatoi:  of  the  Shares  of 
both  claffes;  as  if  there  be  four  wives,  and  nine 
daughters,  and  fix  female  anceftors :  then  mul- 
tiply the  ihares  of ^  thofe,  to  whom  no  return 
muft  be  made,  into  the  cafe  of  thofe,  who  are 
entitled  to  a  return,  and  the  fhares  of  thofe,  to 
whom  a  return  is  to  be  made,  into  what  re- 
mains of  the  denominator  of  the  fhare  of  thofe, 
who  are  not  entitled  to  a  return.  If  there  be  a 
fraftion  iii  feme,  adjuft  th6  cafe  by  the  befoi-e- 
jnentioncd  principles. 


Oa  the  Divifion  of  the  Paternal  Grandfather^ 

Abubecr  the  Juft  (on  whom  be  the  grace 
•f  GOD  !)  and  thofe,  who  followed  him,  ampng 
the  companions  of  the  Prophet,  fay,  «  th^  bre- 
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"  thren  of  the  whole  blood  and  the  brethren  by" 
"  the  father's  fide  inherit  not  with  the  grand- 
*' father:"  this  is  alfo  the  decifion '  of  ABU 
HANIFA  (on  whom  be  GOD's  mercy!)  and 
judgments  are  given  conformably  to  it.    ZATD 
the  fon  of  THABIT,  indeed,  aflerts,  that  they 
</(j  inherit  with  the  grandfather,  and  of  this  opi- 
nion are  both  ABU  YUSUF  and  MVHAM- 
MED,  as.  well  as  MALIC  and  ALSHAFlf. 
According  to  ZAID,  the  fon  of  THABIT  (on 
whom   be   GOD's   mercy!)    the   grandfather, 
with  brothers  or  fifters  of  the  whole  blood  and 
by  the  father's  fide,  takes  the  beft  in  two  cafes, 
from  the  mukdfamah,  or  divijion,  and  from  a 
third  of  the  whole  eftate.     The   meaning  of 
mukdfamah  is,  that  the  grandfather  is  placed  in 
the  divifion  as  one  of  the  brethren,  and  the 
brethren  qf  the  half  blood  enter  into  the  divi- 
fion with  thofe  of  the  whole  blood,  to  the  pre- 
judice of  the  grandfather;  but,  when  the  grand- 
father has  received  his  allotment,  then  the  half 
blood  are  removed  from  the  refl:,  as  if  difinhe- 
tited,  and    receive   nothing ;    and  the  .refidue 
goes  to  the" brethren  of  the  whole  blood;  ex- 
cept when   among  thofe  of  the  whole   bldod 
there  is  a  fingle  fifter,  who  receives  her  legal 
fhare,  I  mean  the  whole  after  the  grandfather's 
allotment:  then,  if  any  thing  remains,  //  goes 
to  the  half  blood ;  if  not,  they  have  nothing ; 
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and  this  zV  M?  cafe,  when  a  man  leaves  a  grand- 
fether,  a  fifter  by  the  fame  father  and  mother, 
and  two  fifters  by  the  fame  ^ther  only:  in  this 
cafe  there  remabs  to  thofe  fillers  a  tenth  of  the 
cftate,  and  the  correft  denominator  is  twejjtyj 
but,  if  there  be,  in  the  preceding  cafe,  one  fifter 
by  the  fame  father  only,  nothing  remains  for 
her;  and  if  one,  jentitled  to  a  legal  fhare,  be 
mixed  with  them,  then,  after,  he  has  received 
his  ftiare,  the  graadfather  has  the  belt  in  three 
arrangements  ;  either  the  divifion,  when  a  'wa- 
man  leaves  her  hulband,  a  grandfather,  and  a 
brother ;  or  a  third  of  the  refidue  is  given y  when, 
a  man  leaves  a  grandfather,  a  grandmother, 
and  two  brothers,  and  aififter  by  the  fame  fa- 
ther and  mother.  Or  a  fixth  of  the  whole 
eftate  is  giveij,  when  a  man  leaves  a  grandfa- 
ther and  a  grandmother,  a  daughter,  and  two 
brothers ;  and,  when  a  third  of  the  relidue  is 
better  from  the  grandfather,  and  the  refidue 
has  not  a  complete  third,  nauklply  the  denomi- 
nator of  the  third  into  the  root  of  the  cafe.  If 
a  woman  leave  a  grandfather,  her  hulband,  a 
dauo-hter,  her  mother,  and  a  fifter  by  the  fame 
father  and  mother,  or  by  the  fame  father  only, 
then  a  fixth  is  beft  for  the  grandfather,  and  the 
root  of  the  cafe  is  raifed  to  thirteen,  and  the 
fifter  has  nothing.  Know,  that  ZAID,  the  fou 
pf  THABIT  (on  whom  be  GOD's  grace!)  has 
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not  placed  th&  filler  by  the  fame  father  anJ 
mother,  or  by  the  fame  father,  as  entitled  to  a 
Ihare  with  the  grandfather,  except  in  the  cafe, 
named  acdariyyah,  and  that  is,  the  hufband,  the 
mother,  a  grandfather,  and  a  filler  by  the  fame 
father  and  mother,  or  by  the  fame  father  only; 
in  which  cafe  the  hulband  ought  to  have  a  moie- 
ty; the  mother,  a  third;  the  grandfather,  a 
fixth ;  and  the  filler,  a  moiety ;  then  the  grand- 
father annexes  his  fliare  to  that  of  the  filler^ 
and,  a  divifion  is  made  between  them  by  the 
rule  **  a  male  has  this  portion  of  two  females  ;'* 
and  this  is,  becaufe  the  divifion  is  bell  for  the 
grandfather.  The  root  is  regularly  fix,  but  is 
increafed  to  nine ;  and  a  correal  dillribution  is 
made  by  twenty-feven.  The  cafe  is  called  ac' 
dariyyah,  becaufe  it  occurred  on  the  death  of  a 
woman  belonging  to  the  tribe  of  ACDAR.  If^ 
inllead  of  the  filler,  there  be  a  brother  or  two 
fillers,  there  is  no  increafe,  nor  is  that  cafe  an 
gcdariyyah. 


On  Succejion  to  Fejied  Interejis. 

If  fome  of  the  Ihares  become  veiled  inhe- 
ritances before  the  dillribution,  a.s  if  a  woman 
leave  her  hulband,  a  daughter,  and  her  mother. 


OF  INHERITANCE.  2U 

and  the  hufband  die,"  before  the  eftate  can  be 
diftributed,  leaving  a  wife  and  both  his  parents, 
if  thtn  the  daughter  die  leaving  ^two  fqns,  a 
daughter^  and  a  maternal  grandmother,  and  then 
the  grandmother  die  leaving  her  hulband  and 
two  brothers,  the  principle  in  this  event  h,  that 
the  cafe  of  the  firft  deceafed  be  arranged,  and 
that  the  allotment  of  each  heir  be  conjidered  as 
delivered  according  to  that  arrangement ;  that, 
next,  the  cafe  of  the  fecond  deceafed  be  ar- 
ranged, and  that  a  comparifon  be  made  between 
what  was  in  his  hands,  or  vejied  in  intereji^  from 
the  firfl  arrangement,  and  between  the  fecond 
arrangement,  in  three  filuations ;  and  if,  on 
account  of  equality,  what  is  in  his  hands  from 
the  firft  arrangement  quadrate  with  the  fecond 
arrangement,  then  there  is  no  need  of  multi- 
plication ;  but,  if  it  be  not  right,  then  fee  whe- 
ther there  be  an  agreement  between  the  two, 
and  multiply  the  meafure  of  the  fecond  arrange- 
ment into  the  whole  of  the  firft  arrangement ; 
and,  if  there  be  a  difagreement  between  them, 
then  multiply  the  whole  of  the  fecond  arrange- 
ment into  th?  whol&  of  the  firft  arrangement, 
and  the  produ6l  will  be  the  denominator  of  both 
cafes.  The  allotments  of  the  heirs  of  the  firft 
deceafed  muft  be  multiplied  into  the  former 
multiplicand,  I  mean  into  the  fecond  arrange- 
ment or  into  its  meafure ;  and,  the  allotments 
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of  the  heirs  of  the  fecpnd  deceafed  ■  muft  be 
multiplied  into  the  whole  of  what  w^  in  his 
bands,  or  into  its  meafiire  ;  and,  if  a  third  or  a 
fourth  die,  put  the'fecond  produdt  in,  the  place 
of  the  firft  arrangenfient,  and  the  third  cafe  in  the 
place  of  the  fecond,  in  working;  ami  thus  in  the 
cafe  ofz.  fourth  and  a  fifth,  and  fo  on  to  infinity. 


On  Dijiant  Kindred. 

A  DISTANT  kinfman  is  every  relatloh,  who 
is  neither  a  (harer  nor  a  refiduary.  The  gene- 
rality of  the  Prcyphet's,  companions  repeat  a  tra- 
dition cpncerniag  the  inheritance  of  diftant 
kinfmen ;  and,  according  to  this,  our  maflers 
and  their  followers  (may  GOD  be  merciful  to 
them  1)  have  decided  ;  but  ZAID,  the  fon  of 
THABIT  (on  whom  be  GOD's  grac&!)  fays: 
"  there  is  no  inheritance  for  the  diftant  kin- 
*'  dred,  but  the  property  undifpofed  of  is  placed 
"  in  the  publick.  treafury ;"  and  with  brim  agree 
MALIC  and  ALSHAFII*  on  whom  be  GOD's 
mercy  1  Now  thefe  diftant  kindred  are  of  four 
claffes :  the  firft  clafs  is  defcended  from  the 
deceafed ;  and  they  are  the.  daughter's  child- 
ren, and  the  children  of  the  fon's  daughters. 
The  fecond  fort  are  they,  from  whom  the  de- 
ceafed.defcend  j  and  they  are  the  excluded  grand- 
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fathers  and  the  excluded  grandmothers.  The 
third  fort  are  defcended  from  the  parents  of 
the  deceafed  j  and  they  are  the  fitter's  chiidren 
and  the  brother's  daughtersj  and  the  fdns  of  bro- 
thers by  the  fame  mother  only*  The  fourth 
fort  are  defcended  from  the  two  grandfathers 
and  two  grandmothers  of  the  deceafed;  and 
they  are,  paternal  aunts,  and  uncles  by  the  fame 
mother  only^  and  maternal  uncles  and  aunts* 
Thefe,  and  all  who  are  related .  to  the  deceafed 
through  them,  are  among  the  diftant  kindred* 
ABU  SULAIMAN  reports  from  MUHAM- 
MED  the  foh  of  ALHASANj  nioho  reported  irora 
ABU  HANIFAH  (on  whom  be  GOD's  mer- 
cy !)  that  the  fecond  fort  are  the  neareft  of  the 
four  forts,  how  high  foevcr  they  afcend;  then 
the  firft,  how  low  foever  they  defcend;  then 
the  third,  how  low  foever;  and  laftly,  the  fourth, 
how  diftant  foever  their  degree:  but  ABU  YU- ' 
SUF  and  ALHASAN  the  fon  of  ZIYAD,-  re- 
port from  ABU  HANIFAH  (on  whom'  be  the 
mercy  of  GOD  !)  that  the  neareft  of  the  four 
forts  is  the  firft,  then  the  fecond,  then  the  third, 
then  the  fourth,  like  the  order  of  the  refidua- 
ries ;  and  this  is  taken  as  a  rule  for  decifion. 
According  to  both  JBU  TUSUF  and  MU- 
HAMMBT)^  the  third  fort  has  a  preference 
over  the'maternal  grandfather. 

■--'■'■       '  ■ r'2 


244  THE  MOHAMMEDAN  LAW 

On  the  Pirjl  Clafs. 

The  beft  entitled  of  them  to  the  fucceflion 
is  the  nearefl  of  them  in  degree  to  the  deceafed  ; 
as  the  daughter's  daughter,  who  is  preferred  to 
the  daughter  of  the  foil's  daughter ;  and,  if  the 
claimants  are  equal  in  degree,  then  the  child  of 
an  heir  is  preferred  to  the  child  of  a  diffant  re- 
lation ;  as  the  daughter  of  a  fon's  daughter  is 
preferred  to  the  fon  of  a  daughter's  daughter ; 
but,  if  theif  degrees  be  equal,  and  there  be  not 
among  them  the  child  of  an  heir,  or,  if  all  of 
them  be  the  children  of  heirs,  then,  according 
to  ABU  YUSUF  (may  GOD  -be  merciful  to 
him  !)  and  ALHASAN,  fon  of  ZIYAD,  the 
peffons  of  the  branches  are  confidered,  and  the 
property  is  diftributed  among  them  equally, 
whether  thje  condition  of  the  roots,  as  male  or 
female,  agree  or  difagree  j  but  MUHAMMED 
(on  whom  be  GOD's  mercy !)  conliders  the  per- 
fons  of  the  branches,  if  the  fex  of  the  roots 
agree,  in  which  refpeSi  he  concurs  with  the  other 
two ;  and  he  confiders  the  perfons  of  the  roots, 
if  their  fexes  be  different,  and  he  gives  to  the 
branches  the  inheritance  of  the  roots,  in  oppo- 
lition  to  the  two  lawyers..  For  inftance,  when 
a  man  leaves  a  daughter's  fon,  and  a  daughter's 
daughter,  then^  according  to  ABU  YUSUF  and 
ALHASAN,  the  propertiy  is  diftributed  between 
them,  by  the  rule  "  the  male  has  the  portion  pf 
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'*  two  females,"  their  perfons  being  confidered ; 
and,  according  to  MUHAMMED,  in  the  fame 
manner ;  becaufe  the  fexes  of  the  roots  agree : 
and,  if  a  man  leiave  the  daughter  of  a  daughter's 
fon,  and  the  fon  of  a  daughter's  daughter,  then., 
according  to  the  X.vfoJirJt  mentioned  lawyer s.^  the 
property  is  divide d'vn  thirds  between  the  branches, 
by  confidering  the  perfons,  two  thirds  of  it  being, 
given  to  the  male,  and  one  third  to  the  female  j 
but,  according  to  MUHAMMED  (on  whom  be 
god's  mercy!)  the  property  is  divided  between 
the  roots,  I  mean  thofe  in  the  fecond  rank,  in 
thirds,  two  thirds  going  to  the  daughter  of  the 
daughter's  fon,  ;?^/«f/j',  the  allotment  of  her  fa- 
ther, and  one  third  of  it  to  the  fon  of  the  daugh- 
ter's daughter,  namely.^  the  fljare  of  his  mother. 
Thus,  according  to  MUHAMMED  (to  whom. 
GOD  be  merciful!)  when  the  children  of  the 
daughtei"s  are  different  in  fex^  the  property  is 
divided  according  to  the  firft  rank  that  differs 
among  the  roots ;  then  the  males  are  arranged 
in  one  clafs,  and  the  females  in  another  clafs, 
after  the  divifion,  and  what  goes  to  the  males  is 
coUedted  and  difljributed  according  to  the  higheft 
differ^ice  that  occurs  ^»mong  their  children,  and, 
in  the  fame  mariner,  what  goes  to  the  females; 
and  thus  the  operation  is  continued  to  the  end 
according  to  this  fcheme : 
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'T'hus  MUHAMMED  (to  whom  GOD  be 
merciful !)  takes  the  fex  from  the  root  at  the 
time  of  the  diftribution,  and  the  number  from 
the  branches ;  as,  if  a  man  leave  two  fons  of  a 
daughter's  daughter's  daughter,  and  a  daughter 
of  a  daughter *s  daughter's  fon,  and  two  daugh- 
ters of  a  daughter's  fon's  daughter,  in  this  form ; 

^  The  Deceafed^ 

Daughter  Daughter  Daughter 

Son  Daughter  Daughter 

Daughter  Son  Daughter 

Two  Daughters  Daughter  Two  Sons| 

In  this  cafe  according  to  ABU  YUSUF  (on 
whom  be  GOD's  mercy!)  the  propertyis  di* 
yided  among  the  branches  in  feven  parts,  by  con- 
fidering  their  perfons ;  but,  according  to  MU- 
HAMMED (to  whom  GOp  be  merciful !)  the 
property  is  diftributed  according  to  the  high, 
(^ft  difference  of  Jex^  I  mean  in  the  fecond  rank^ 
in  fevenths,  by  the  number  of  branches  in  the 
roots;  find,  aceprdingto  him,  four  fevenths  of 
it  go  to  the  daughters,  of  the  daughter's  fon's 
daughter ;  fl^Qe  that  is  the  fjiar?  of  their  gran^-, 
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fc-ther,  and  three  fevenths  of  it,  wliicli  are  the 
allotment  of  the  two  daughters,  are  divided  be- 
tween their  two  children,  I  mean  thofe  in  the 
third  rank,  in  moieties ;  one  moiety  to  the 
daughter  of  the  daughter's  daughter's  fon,  nthicb 
is  the  fhare  of  her  father,  and  the  other  moiety 
to  the  two  fons  of  the  daughter's  daughter's 
daughter,  being  the  fhare  of  their  mother :  the 
corredt  divifor  of  the  property  is,  in  this  cafe, 
twenty-eight.  The  oj^inion  of  MUHAMMED 
(on  whom  be  GOD's  niercy!)  is  the  more  gene- 
rally received  of  the  two'  traditions .  from  ABU 
HANIFAH  (to  whom  GOD  be  raercifiil !)  in 
all  decifions  concerning  the  diftant  kindred ;  and 
this  was  the  firft  opinion  of  ABU  YUSUF; 
then  he  departed  yrow  //,  and  faid  that  the  reots 
were  by  no  means  to  be  confidered. 

A  SeSlion. 
Our  learned  lamyers  (on  whom  be  the  mercy 
of  GOD!)  confider  the  different  fides  in  fuccef- 
fion ;  except  that  ABU  YUSUF  (may  GOD 
be  merciful  to  him !)  confiders  the  fides  in  the 
perfons  of  the  branches,  and  MUHAMMED 
(on  whom  be  GOD's  m'ercy !)  confiders  the  fides, 
in  the  roots ;  as,  when  a  man  leaves  two  daugh- 
ters of  a  daughter's  daughter,  who  are  alfo  the 
two  daughters  of  a  daughter's  fon,  and  the  fon 
of  a  daughter's  daughter,  according  to  thii 
fcheme: 
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The  Deceafed. 
Daughter         Daughter  Daughter 

..    I      -  1  '  I 

Daughter  Son-— -f-^r— ^ Daughter 

Son         ,  Two  Daughters. 

In  this  cafe;  according  to  ABU  YUSUF,  the 
property  is  dj'oided  among  them  in  thirds,  and 
then  the  deceafed  is  confidered  as  if  he  had  left 
four  daughters  and  a  fon  j  two  thirds  of  it,  therer 
fore,  go  to  the  two  daughters,  and  one  third  to 
the  font  but,  according  to  MUHAMMED  (to 
whom  GOD  be  merciful !)  the  eftate  is  diwde^ 
among  them  in  twenty-eight  parts,  to  the  two 
daughters  twenty-two  fliares  (fixteen  in  right  of 
their  father  and  fix  fhares  in  right  of  their  mo- 
ther) and  to  the  fon  fix  ihares  in  right  of  hi^ 
mother. 


On  the  Second  Clqfs. 

He  among  them,  who  is  preferred  in  the  fuc- 
ceflion,  is  the  neareft  of  them  to  the  deceafed,  on 
which  fide  foever  he  ftands ;  and,  in  the  cafe  of 
equality  in  the  degrees  of  proximity,  then^  he, 
who  is  related  to  the  deceafed  .through  an  heir, 
is  preferred  by  the  opinion  of  ABU  SUHAIL, 
furnamed  ALFERAIDI,  of  ABU  FUDAIL 
ALKIIASSAF,  and  of  ALF,  the  fon  of  ISA! 
ALBASRI  i  but,  no  preference  is  given  to  him 
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according  to  ABU  SUL AIMAN  ALJURJANI, 
and  ABU  ALI  AL  BAIHATHI  ALBUSTI, 
If  their  degrees  be  equal,  and  there  be  none 
among  them,  who  is  related  through  an  heir,  or, 
if  all  of  them  be  related  through  an  heir,  then, 
if  the  fex  of  thofe,  through  whom  they  are  re- 
lated, agree,  and  their  relation  be  on  the  fame 
lide,  the  diftributlon  is  according  to  their  per- 
foris,  but  if  the  fex  of  tliofe,  to  whom  they  are 
related,  be  different,  the  property  is  diftributed 
according  to  the  firft  rank  that  diifers  in  fex,  as 
in  the  firft  clafs  ;  and,  if  their  relation  differ,  then 
two  thirds  [go  to  thofe  on  the  father's  fide,  that 
being  the  Ihare  of  the  father,  and  one  xhxrigoes 
to  thofe  on  the  mother's  fide,  that  leing  the 
ihare  of  the  mother :  then  what  has  been  allot- 
ted to  each  fet  is  diftributed  among  them,  as  if 
their  relation  were  the  fame. 


On  the  Third  Clafs. 

The  rule  concerning  them  is  the  fame  with 
that  concerning  the  firft  clafs ;  I  mean,  that  he 
is  preferred  in  the  fucceflion,  who  is  neareft  to 
the  deceafed:  and,  if  they  be  equal  in  relation, 
then  the  child  of  a  refiduary  is  preferr-ed  to  the 
child  of  a  more  diftant  kinfman ;  a.s,  if  a  man 
leave  the  daughter  of  a  brother's  fon,  and  the  fon 
pf  a  fitter's  daughter,  both  of  them  by  the  fame 
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father  and  mother,  or  by  the  fame  father,  or  one 
of  them  by  the  fame  father  apd  mother,  and  the 
other  hj  t he  fame  father  only:  in  this  cafe  the 
whole  eftate  goes  to  the  daughter  of  the  brother's 
fon,  becaufe  fhe  is  the  child  of  a  refiduary ;  and, 
if  it  be  by  the  fame  mother  only,  diftribution  is 
made  between  them  by  the  rule,  '*  A  male  has 
"  the  fhare  of  two  females,"  atid,  by  the  opinion 
of  ABU  YUSUF  (to  whom  GOD  be  merciful!) 
in  thirds,  according  to  the  pfirfons,  but,  by  that 
pf  MUHAMMED  (may  GO,Dbe^ merciful  to 
him!)  in  moieties  according  to  the  roots;  and, 
if  they  be  equal  in  proximity,  and  there  be  no 
child  of  a  refiduary  among  them,  or  ^all  of  them 
be  children  of  refiduaries,  or  if  fome  of  them  be 
children  of  refiduaries,  and  fome  of  themxhild- 
ren  of  thofe  entitled. to  fhares,  and  their  relation 
differ,  then  ABU  YUSUF  (to  whom  GOD  be 
.merciful !)  confiders  the  ftrongeft  in  confanguini- 
ty;  but  MUHAMMED  (may  GOD  be  merci- 
ful to  him!)  divides  the  property  among  the 
brothers  and  fiflers  in  moieties,  confidering  as 
well  the  number  of  the  branches,  as  the  fides  in 
the  roots ;  and  what  has  been  allotted  to  each 
fet.  is  diftributed  among  their  branches,  as  in  the 
firft  clafs  ;  thus,  if  a  man  ka'^e  the  daughter  of 
the  daughter  of  a  After  by  the  fame  father,  and 
ijiother,  fhe  is  preferred  to  the  fon  of  the  daugh- 
ter of  a  brother  by  the  fain^  father'  only^  accord* 
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ing  to  ABy  YUSUF  (to  whom  GOD  be  mer- 
ciful!) by  reafon  of  the  ftrength  of  relation; 
but  *  according  to  MUHAMMED  (may  God  be 
merciful  to  him !)  the  property  is  divided  be- 
tween them  both  in  moieties  by  confideration  of 
the  roots.  So,  when  a  man  leaves  three  daugh- 
ters of  different  brothers,  and  three  fons  and 
three  daughters  of  different  fillers,  as  in  this 
figure ; 

The  Deceafed. 

Sifler_Sifler_Sifter_Brother_Brother_Brofhcr 

« , ; ^ ^-  ■    . i 

by  the  fame 

*— '■ '■ " ■ » 

Mother— Father—Father— Mother-Father-'Father 

and  Mother  <2«^  Mother 

Son  Son  Son  Daughter  Daughter  Daughter 
paughter  Daughter  Daughter- 
Jn  this  cafe,  according  to  ABU  YUSUF,  the 
property  is  divided  among  the  branches  of  the 
whole  blood,  then  among  the  branches  by  the 
fame  father,  then  among  the  branches  by  the 
fame  mother,  according  to  the  rule,  "  the  male 
Jias  the  allotment  of  two  females,"  in  fourths, 
by  confidering,  the  perfons;  but,  according  to 
MUHAMMED  (to  whom  GOD  be  mefci^ 
ful !)  a  third  of  the  eflate  is  divided  equally 
^mpng  th?  br^npl^es  by  th?  im^^  mother,  in 
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thirds,  by  confideringthe  equality  of  their  I'oots 
in  the  divifion  of  the  parents,  and  the  remainder 
among  the  branches  of  the  whole  blood  in  moie^ 
ties,  by  eoftfidering  in  the  roots  the  number  tjf 
the  branches-;  one  half  to  the  daughter  of  the 
brother,  the  portion  of  the  father,  and  the  other 
between  the  children  of  the  fifter,  the  male  hav- 
ing the  allotment  of  two  females,  by  coniider- 
ing  the  perfons ;  and  the  ejiate  is  correctly  di- 
vided by  nine.  If  a  man  leave  three  daughters 
of  different  brothers'  fons,  in  this  manner ; 

The  Deceafed. 
Daughter Daughter Daughter 


of  a^Son  of  a  Brother  by  the  fame 


Father  and  Mother Father Mother 

all  the  property  goes  to  the  daughter  of  the  fon 
of  the  brother  by  the  fame  father  and  mother, 
by  the  unanimous  opinion  of  the  learned^  fince 
ihe  is  the  child  of  a  refiduaryj  and  hath  alfo  the 
ftrength  of  confanguinity. 


On  the  Fourth  Clafs. 

The  rule  as  to  them  /j-,  that,  when  there  is 
only  one  of  them,  he  has  a  right  to  the  whole 
property,  fmce  there  is  none  to  obftrudt  him  j 


OF  INI-IERITANCE.  S53 

and,  when  there  are  feveral,  and  the  fides  of  .their 
relation  are  the-  fame,  as  paternal  aunts  and  pa- . 
ternal  uncles  by  the  fame  mother  with  the  father^ 
or  maternal  uncles  and  aunts,  then  the  ftronger 
of  them  in  confanguinity  is  preferred,  by  the 
general  aflent ;  I  mean,  they,  who  are  related 
by  father  and  mother,  are  preferred  to  thofe, 
who  are  related  by  the  father  only^  and  they, 
who  are  related  by  the  father,  are  preferred  to 
thofe,  who  are  related  by  the  mother  only,  whe- 
ther they  be  males  or  females ;  and,  if  there  be 
males  and  females,  and  their  relation  be  equal, 
then  the  male  has  the  allotment  of  two  females ; 
as,  if  there  be  a  paternal  uncle  and  aunt  both  by 
one  mother,  or  a  maternal  uncle  and  aunt,  both 
by  the  fame  father  and  mother,  or  by  the  fame 
father,  or  by  the  fame  mother  only:  and  if  the 
fides  of  their  confanguinity  be  different,  then  no 
regard  isjhown  to  the  ftrength  of  relation ;  as,  if 
there  he  a  paternal  aunt  by  the  fame  father  and 
mother,  and  a  maternal  aunt  by  the  fame  mo- 
ther, or  a  maternal  aunt  by  the  fame  father  and 
mother,  and  a  paternal  aunt  by  the  fame  mother 
only,  then  two  thirds  go  to  the  kindred  of  the 
father,  for  they  are  the  father's  allotment,  and 
one  third  to  the  kindred  of  the  mother,  for  that 
is  the  mother's  allotment ;  then  what  is  allotted 
to  each  fet  is  divided  among  them,  as  if  the 
place  of  their  confanguinity  were  the  fame. 
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-i)n  their  Childrdriy  dndthe  Rules  concerning  them. 

The  rule  as  to  them  is  like  the  rule  concern* 
ing  the  firft  clafs  \  I  mean,  that  the  beft  entitled 
of  them  to  the  fucceffion  is  the  neafeft  of  them 
to  the  deceafed  on  whichever  fide  hei  is  related  % 
and,  if  they  be  equal  in  relation,  and  the  place 
of  their  confanguinity  be  the  fame,  then  he,  who 
has  the  ftrength  of  blood,  is  preferred,  by  the 
general  aflent ;  and,  if  they  be  equal  in  degree 
and  in  blood,  and  the  place  of  their  confangui- 
nity be  the  fame,  then  the  child  of  a  refiduary 
is  preferred  to  whoever  is  notfuch  j  as,  if  a  man 
leave  the  daughter  of  a  paternal  uncle,  and  the 
fon  of  a  paternal  aunt,  both  of  them  by  the  fame 
father  and  mother,  or  by  the  fame  father,  all  the 
property  goes  to  the  daughter  of  the  paternal 
uncle  ;  and,  if  one  of  them  be  by  the  fame  father 
and  mother,  and  the  other  by  the  fame  father 
only,  then  all  the  eftate  goes  to  the  claimant, 
who  has  the  ftrength^  of  confanguinity,  accord- 
ing to  the  clearer  tradition  ;  and  this  by  analogy 
to  the  maternal  aunt  by  the  fame  father,  for 
though  fhe  be  the  child  of  a  diftant  kinfman, 
yet  fhe  is  preferred,  by  the  ftrength  of  confan=- 
guinity,  to  the  maternal  aunt  by  the  fame  mo- 
ther only^  though  Ihe  be  the  child  of  an  heir ; 
fmce  the  weight  which  prevails  by  ijtfelf,  that 
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is,  the  ftrength  of  confanguinity,  is  greater  than 
the  weight  by  another,  which  is  the  defcent  frbm 
an  heir.  Some  of  them  (the  learned)  fay,  that 
the  whole  eftate  goes  to  the  daughter  of  the  pa- 
ternal uncle  by  the  fame  father,  fmce  (he  is  the 
daughter  of  a  refiduary ;  and,  if  they  be  eqUal  in 
degree,  yet  the  placQ  of  their  relation  differ,  they 
have  no  regard  Jhown  to  the  ftrength  of  confan- 
guinity, nor  to  the  defcent  from  a  refiduary, 
according  to  the  clearer  tradition ;  by  analogy 
to  the  paternal  aunt  by  the  fame  father  and  mo- 
ther, for  though  Ihe  have  two  bloods,  and  be 
the  child  of  an  heir  on  both  fides,  and  her  mo- 
ther be  entitled  to  a  legal  Ihare,  yet  ihe  is  not 
preferred  to  the  maternal  aunt  by  the  fame  fa- 
ther ;  but  two  thirds  go  to  whoever  is  related  by 
the  father;  and  their  regard  is  Ihown  to  the 
ftrength  of  blood ;  then  to  the  defcent  from  a 
refiduary;  and  one  third  ^(7<?j  to  whoever  is  re- 
lated by  the  mother,  and  there  too  regard  is 
fhown  to  ftrength  of  confanguinity:  then,  ac- 
cording to  ABU  YUSUF  (may  GOD  be  mer- 
ciful to  him  !)  what  belongs  to  each  fet  is  divid- 
ed among  the  perfons  of  their  branches,  with  at- 
tention to  the  number  of  fides  in  the  branches ; 
and,  according  to  MUHAMMED  (may  GOD 
be  merciful  to  him !)  the  property  is  diftributed 
\j  the  firft  line,  that  differs,  with  attention  to 
the  number  of  the  branches  and  of  the  fides  in 
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the  roots,  as  In  the  firft  clais ;  then  this  rule  i3 
applied  to  the  fides  of  the.  paternal  uncles  of  his 
parents  and  their  maternal  uncleg.;  then  to  their 
children;  then  to  the  fide  of  the  paternal  un- 
cles of  the  parents  of  his  parents,  and  to  their 
maternal  uncles ;  then  to  their  children,  as  in 
the  cafe  of  refiduaries. 


On  Hermaphrodites. 

To  the  hermaphrodite,  whofe  fex  is  quite 
doubtful,  is  allotted  the  fmaller  of  two  (hares,  I 
mean  the  worfe  of  two  conditions,  according  to 
ABUHANI'FAH  (may  GOD  be  merciful  to 
him  !)  and  his  friends,  and  this  is  the  dodtrine  of 
the  generality  of  the  Prophet's  companions  (may 
GOD  be  gracious  to  them !)  and  conformable 
to  it  are  decifions  given ;  as,  when  a  man  leaves 
a  fon,  and  a  daughter,  and  an^  hermaphrodite^ 
then  the  hermaphrodite  has  the  fhare  of  a  daugh- 
ter, fince  that  is  afcertained :  and,  according  to 
AAMIR  ALSHABI  (and  this  is  the  opinion  of 
IBNU  ABBAS,  may  GOB  be  gracious  to  them 
both  !)  the  hermaphrodite  has  a  moiety  of  the 
two  (hares  in  the  controverfy;  but  the  two  great 
lawyers  differ  in  putting  in  pradilce  the  dodirine 
of  ALSHABI :  for  ABU  YUSUF  fays,  thaf 
the  fon  has  one  fhare,  and  the  daughter  half  a 
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fhare,  and  the  hermaphrodite  three  fourths  of  a 
ihare,  fince  the  hermaphrodite  would  be  entitled 
to  a  fhare,  if  he  were  a  male,  and  to  half  a  fhare, 
if  he  were  a  female,  and  this  is  fettled  by  his  taking 
half  the  fum  of  the  two  portions ;  or,  we  may  fay, 
he  takes  the  moiety  which  is  afcertained,  toge- 
ther with  half  the  moiety  which  is  difputed,  fo 
that  there  come  to  him  three  fourths  of  a  fhare ; 
for  he  (ABU  YtJSUF)  pays  attention  to  the 
legal  fhare  and  to  the  increafe,  and  he  verifies 
the  cafe  by  nine :  or,  we  may  fay,  the  fon  has 
two  fhares,  and  the  daugMer  one  fhare,  and  the 
hermaphrodite  a  moiety  of  the  two  allotments, 
and  that  is  a  fhare  and  half  a  fhare.  But.  MU- 
HAMMED  (may  GOD,  be  jnerciful  to  him  L) 
fays,  that  the  hermaphrodite  would  take  two 
fifths  of  the  eflate,  if  he  were  a  male,  and  a 
fourth  of  the  eflate,  if  he  were  a  female,  and 
that  he  takes  a  moiety  of  the  two  allotments, 
and  that  will  give  him  one  fifth  and  an  eighth  by 
attention  to  both  fexes  ;  and  the  cafe  is  redifie4 
by  forty;  fince  that  is  the  prpdud  of  one  of  the 
numbers  in  the  two  cafes,  which  is  four,  multi- 
plied into  the  other,  which  is  five,  and  that  pro- 
dudt  multiplied  by. two  (which  is  the  n,umher  of 
the)  cafes ;  and  then  he,  who  takes  any  thing 
by  five,  has  it  multiplied  into  four,  and  he,  who 
takes  any  thing  by  four,  hAs-  it  multiplied  into 
VOL.  VI.  s  ^     , 
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five;  fo  that  thirteen  fhares  go  to  the  herma- 
phrodite, and  eighteen  to  the  fon,  and  nine  to 
the  daughter. 


On  Pregnancy.  ,,) ,  « 

The  longeft  time  of  pregnancy  is  two  years, 
according  to  ABU  HANI'FAH  (may  GOD  be 
merciful  to  him  !)  and  his  companions  ;  and  ac- 
cording to  LAITH,  the  fon  of  SAD  ALFAHMI 
(may  GOD  be  merciful  to  him  !)  three  years; 

and,  accoVding  to  ALSHAFII  (may  GOD  be 
merciful  to  him  !]  four-  years  :  but  according  to 
ALZUHRl  (may  GOD  be  merciful  to  him  !) 
feven  years :  and  the  fhorteft  time  for  it  is  fix 
months.  There  is  referved  for  the  child  in  the 
Womby  according  to  ABU  HAN  IF  AH  (may 
GOD  be  merciful  to  him  !)  the  portion  of  four 
fons,  or  the  portion  of  four  daughters,  which- 
ever of  the  two  is  mbft ;  and  there  is  given  to 
the  reft  of  the  heirs  the  fmalleft  of  the  portions ; 
but,  according  to  MUHAMMED  (may  GOD 
be^merciful  to  him  !)  there  is  I'eferved  the  por- 
tion of  three,  fons  or  of  three  daughters,  which- 
ever  of  the  two  is  moft  :  LAITH,  Ton  of  SAD, 
(may  GOD  be  gracious  to  him  !)  reports  this 
opinion  from  him  ;  but,  by  another  report,  there 
is  referved  ih&  portion  of  two  fons;  and  one  of 
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the  twoojpinions  is  that  of  ABU  YUSUF  (may 
GOD  be  merciful  to  him  !)  as  HISHAM  re- 
ports u  from  him;  but  ALKHAS'S'AF  reports 
from  ABU  YUSUF  (rnay  GOD  be  merciful  to 
him  !}  that  there  fliould  be  referved  the  (hare  of 
one  foil  or  of  one  daughter;  and,  according  to 
this,  decifions  are  made ;  and  fecurity  mud  be 
taken,  according  to  his  opinion.  And,  if  the. 
pregnancy  was  by  the  deceafed,  and  ihe  widow 
produce  a  child  at  the  full  time  of  the  lonseft 
period  allowed  for  pregnancy,  or  within  it,  and 
the  woman  hath  not  confefTed  her  having 
broken  her  legal  term  of  abftinence,  that  child 
Ihall  inherit,  and  others  may  inherit  from  him  ; 
but,  if  (he  produce  a  child  after  the  longe&time 
of  geftation,  he  (hall  not  inherit,  nor  (hall  others 
inherit  from  him  :  and  if  the  pregnancy  was 
from  another  man  than  the  deceafed,  and  (he, 
the  kin/woman,  produce  a  child  in  fix  months  or 
lefs,  he  (hall  inherit ;  but',  if  (he  produce  th^ 
child  after  the  lead  period  of  gefliation,  he  (hall 
not  inherit. 

Now  the  way  of  knowing  the  life  of  the  child 
at  the  time  of  its  birth,  is,  that  there  be  found 
in  him  that,  by  which  life  is  proved  ;  as  a  voice, 
or  fneezing,  or  weeping,  or  fmiling,  or  moving 
a  litnb;  and,  if  the  fmalleft  part  of  the  child 
come  out,  and  he  then  die,  be  (hall  not  inhe- 

S  2 
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rit;  but  if  the  greater  ^^r^  of  him  come  out, 
and  then  he  die,  he  fhall  inherit :  and,  if  he 
come  out  ftraight  (or  with  his  head  JirJtJ  then 
his  breaft  is  confidered;  I  mean,  if  his  whole 
breaft  coiifie  out,  he  fhall  inherit ;  but  if  he 
come  out  inverted  /or  with  his  feet  fir jt)  then 
his  navel  is  confidered. 

The  chief  rule  in  arranging  cafes  on  preg- 
nancy is,  that  the  cafe  be  arranged  by  two  fup- 
pofitions,  I  mean  by  fupppfing,  that  the  child  in 
the  womb  is  a  male,  and  by  fuppofing,  that  it 
is  a  female  :  tlien,  compare  the  arrangement 
of  both  cafes;  and,  if  the  numbers  agree^  mul- 
tiply the  meafure  of  one  of  the  two  into  the  whole 
of  the  other;  and,  if  they  difagree,  then  paultiply 
the  whole  of  one  of  the  two  into  the  whole  of 
the  other,  and  the  produ6l  will  be  the  arraiiger 
of  the  cafe :  then  multiply  the  allotment  of 
him,  who  would  have  fomething  from  the  cafe, 
which  fuppofes  a  male,  into  that  of  the  cafe, 
which  fuppofes  a  female,  or  into  its  meafure; 
and  then  that  of  him,  who  takes  on  the  fuppo- 
lition  of  a  female,  into  the  cafe  of  the  male,  or 
into  its'  meafure,  as  we  have  direded  concern- 
ing the  hermaphrodite  ;  then  examine  the  two 
products  of  that  multiplication ;  and  whether 
of  the  two  is  the  lefs,  that  Ihall  be  given  to 
fuch  an  heir ;  and  the  difference  between  them 
muft  be  referved  from  the  allotment  of  that 
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heir;  and,  when  the  child  appears,  if  he  be  en- 
titled to  the  whole  of  what  has  been  referved, 
it  is  well ;  but,  if  he  be  entitled  to  a  part,  let 
him  take  that  part,  and  let  the  remainder  be 
diftributed  among  the  other  heirs,  and  let  there 
be  given  to  each  of  thofe  heirs  what  was  re- 
ferved from  his  allotment :  as,  when  a  man. 
has  left  a  daughter  and  both  his  parents,  and  a 
wife  pregnant,  then  the  cafe  is  reSiifiedhy  twen- 
ty-four on  the  fuppofition,  that  the  child  in  the 
womb  is  a  male,  and  by  twenty-feven  on  the 
fuppofition,  that  it  is  a  female:  now  between 
the  two  numbers  of  the  arrangement  there  is 
an  agreement  in  a  third ;  and  when  the  mea- 
fure  of  one  of  the  two  is  multiplied  into  the 
whole  of  the  other, , the  produ6l  amounts  to  two 
hundred  and'fixteen,  and  by  that  number  is  the 
cafe  verified  ;  and,  on  the  fuppofition  of  its  male 
fex,  the  wife  takes  twenty-feven  fhares,  and 
each  of  the  two  parents,  thirty-fix ;  but,  on  the 
fuppofition  of  its  female  fex,  the  wife  has  twen- 
ty-four, and  each  of  the  parents,  thirty-two; 
and  twenty-four  are  given  to  the  wife,  and 
three  fliares  from  her  allotment  are  referved ; 
and  from  the  allotment  of  each  of  the  parents 
are  referved  four  (hares;  and  thirteen  fhares 
are  given  to  the  daughter ;  fince  the  part  re- 
ferved in  her  right  is  the  allotmgnt  of  four  fons, 
according  to  ABU  HANIFAH  (may  GOD  be 


262  THE  MOHAMMEDAN  LAW 

merciful  to  him  !)  and  when  the  fons  are  four, 
then  her  allotment  is  one  fhare  and  four  ninths 
of  a  fliare  but  of  four-and-twenty  multiplied 
into  nine,  and  that  makes  thirteen  fliares ;  and 
this  belongs  to  her,  and  the  refidue  is  referved^ 
Avhich  amounts  to  an  hundred  and  fifteen  fhares. 
If  the  widow  bring  forth  one  daughter  of  more, 
then  all  the  pari  referved  go^s  to  the  daughters ; 
and,  if  fhe  bring  forth  one  fon  or  more,  then, 
muft  be  given  to  the  widow  and  both  parents 
what  was  referved  from  their  fhares  ;  and  what 
remains  muft  be  divided  among  the-  children  : 
and,  if  fhe  bring  forth  a  dead  child,  then  muft 
be  given  to  the  widow  and  both  parents  what 
was  referved   from    their    fhares,   and    to    the 
daughter  a  complete  moiety,  that   is,  ninety- 
five  fhares  more,  and  the  remainder,  which  is 
nine  fhares,  to  the  father,  fince  he  is.  the  refi- 
duary. 


On  a  Loft  Per/on. 

A  LOST  perfon  is  conjidered  as  living  in  re~ 
'gard  to  his  eftate  ;  fo  that  no  one  can  inherit 
from  him  ;  and  his  eftate  is  referved,  until  his 
death  can  be  afcertained  ;  or  the  term  for  a 
frefumption  of  it  has  pafTed  over  :  now  the  tra- 
ditionary opinions'  differ  concerning  that  term  j 
for,  by  the  clearer  tradition,  "  when,  not  one 
^'  of  his  equals  in  age, remains,  judgement  may 
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"  be  given  of  his  death  ,"  but  HASAN,  the 
fon  of  ZIYAD,  reports  from  ABUHANIFAH 
(may  GOD  be  merciful  to  him  !)  that  the  term 
is  an  hundred' and  twenty  years  from  the  day 
on  which  he  was  born  ;  and  MUHAMMED 
fays,  an  hundred  and  ten  years ;  and  ABU 
YUSUF  fays,  an  hundred  and  five  years ;  and 
fome  of  them,  the,  learned^  fay,  ninety  years,; 
and  according  to  that  opinion  are  degifions  made. 
Some  oithe  learned  in  the  law  fay,  that  the  eftate 
of  a  loft  perfon  muft  be  referved  for  the  *  final 
regulation  of  the  Imam,  and .  the  judgement 
fufpended  as  to  the  right  of  another  perfon,  ^o 
that  his  (hare  from  the  eftate  of  his  anceftors 
muft  be  kept,  as  in  the  cafe  of  pregnancy;  and, 
when  the  term  is  elapfed,  and  judgement  giveii 
of  his  death,  then  his  eftate  goes  io  his  heirs, 
who  are  to  be  found,  according,  to  the  judge- 
nient  on  his  deceafe ;  and,  what  was  referved 
on  his  account  from  the  eftate  of  his  anceftor, 
is  reftordd  to  the  heir  of  his  anceftor,  -frorti 
whofe  eftate  that  ftiare  was  referved ;  fince  the 
loft  perfon  is  dead  as  to  the  eftate  of  artother. 
'  The  principle  in  arran^ihg  cafes  concerning 
a  loft  perfon  is,  that  the  cafe  be  arranged  on  ^a 
fuppofitioii  of  his  life,  and  then  arranged  on  k 
fuppofition  of  his  death;  and  the  reft  of  the 
operation  is  what  we  have  mentioned  in'  the 
chapter  of  pregnancy. 
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On  an  'Apojiate. 

When  an  apoftate  from  the  faith  has  died 
naturally,  or  been  killed,  or  pafTed  into  a  hoftile 
country,  and  the  Kadi  has  given  judgennent  on 
his  pafTage  thither,  then  what  he  had  acquired, 
at  the  time  of  his  being  a  believer,  goes  to  his 
heirs,  who  are  believers ;  and  what  he  has  gain- 
ed fince  the  time  of  the  apoftafy  is  placed  in  the 
puhlick  treafury,  according  to  ABU  HANI- 
FAH  (may  dOD  be  merciful  to  him!)  but, 
according  to  the  two  lawyers  (ABU  YUSUF 
and  MUHAMMAD)  both  the  acquifitions  go 
to  his  believing  heirs;  and,  according  to  AL- 

SHAFli  (rtiay  GOD  be  merciful  to  him !)  both 
the  acquifitions  are  placed  in  the  pubUck  trea- 
fury; and  what  he  gained  after  his  arrival  in 
the  hoftile  country,  that  is  confifcated  by  the 
general  confent;  and  all  the  property  of  a  fe- 
male apoftate  goes  to  her  heirs,  ■who  are  be^ 
lievers,  without  diverfity  of  opinion  among  our 
mafters,  to  whom  God  be  merciful !  but  an 
apoftate  fliall  not  inherit  from  any  one,  neither 
from  a  'believer  nor  from  an  apoftate  like  hi«i- 
felf,  and  fo  a  female  apoftate  (hall  not  inherit 
from  any  one ;  except  when  the  people  of  a 
whole  diftrift  become  apoftates  altogether,  fof 
then  they  inherit  reciprocally. 
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On  a  Captive. 

The  rule  concerning  a  captive  is'  like  the 
rule  of  other  believers  in  regard  to  inheritance, 
as  long  as  he  has  not  departed  from  the  faith; 
but,  if  he  has  departed  from  the  faith,  then  the 
rule  concerning  him  is  the  rule  concerning  an 
apoftate  ;  but,  if  his  apoftafy  be  not  known,  nor 
his  life  nor  his  death,  then  the  rule  concerning 
him  is  the  rule  concerning  a  loft  perfon. 


On  Perfons  drowned,  or  burned,  or  overwhelmed 
in  Ruins. 

When  a  company  of  perfons  die,  and  it  is  not 
known  which  of  them  died  firft,  they  are  confi- 
dered,  as  if  they  had  died  at  the  fame  moment ; 
and  the  eftate  of  each  of  them  goes  to  his  heirs, 
who  are  living ;  and  fome  of  the  deceafed  fhall 
not  inherit  from  others :  this  is  the  approved 
opinion.  But  ALl  and  IBNU  MASUIJD  fay, 
according  to  one  of  the  traditions  from  them, 
that  fome  of  them  fhall  inherit  from  others, 
except  in  what  each  of  them  has  inherited 
from  the  companion  of  his  fate. 


COMMENTARY 


rHE    SIRAJITTAH. 


In  our  adminiftration  of  juftice  to  Mohamme- 
dans according  to  their  own  laws,,  it  will  be  of 
no  ufe  to  inquire,  \^  hat  their  legiflator  meant 
by  declariijg,  that  the.  law  of  inheritances  conjii- 
tuted  one  half  of  juridical  knowledge* :  if  he  in- 
tended any  thing  more  than  a  ftrong  afTertion 
of  its  importance,  he  probably  had  in  contem- 
plation the  two  general  modes  of  acquiring  pro- 
perty, contracts  zxid:  fuccefjion^  or  the  agreement 
of  parties  and  the  operation  of  law ;  and  this 
explanation  of  the  phrafe,  which  had  occurred 
to  fin§  on  my  firfl  perufal  of  it,  is  alfo  fuggefled 
by  Sayyad  SHARIF,  together  with  a  more 
fanciful  interpretation,  which  Mdulavi Kasim 
has  adopted,  that,  Ife  and  death  being  incident 
to  our  probationary  ftate  in  this  world,  and  tW 

*  Page  213. 
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law  oi  fuQceJfion  manifefily  relating  to  the  dead^ 
it  is  properly  oppofed  to  all  other  laws,  which 
prei'cribe,  the  duties  and  afcertain  the  rights  of 
the  liijtng ;  but  we  merely  take  notice  of  the 
fentence,  that  no  part  of  the  Sirdjiyyah  may  be 
unexplained,  and  pi-oceed  to  the  four  acSs, 
which,  on  the  deceafe  of  a  Mohammedan^  are 
to  be  fucceilively  performed  by  the  magiftrate, 
or  under  his  authority. 

I,  A  regard  to  public  decency  and  conveni-- 
ence,  as  well  as  to  publick  religion  and  health, 
feems  in  all  nations  to  require,  that  the  bodies 
of  deceafed  perfons  be  removed  out  of  fight, 
with  all  due  fpeed  and  Iblemnity,  at  a  moderate 
expenfe  to  be  defrayed,  even  before  the, pay- 
ment of  their  juft  debts,  out  of  the  property 
left  by  them,  on  which  no  legal  claim,  from 
hypothecation  or  otherwife,  had  previoufly  at- 
tached :  but  the  Mufelman  lawyers,  who  admit, 
that  the  funeral  charges  muft  in  the  firft  place 
be  defrayed,  affign  a  very  whimfical  reafoi^  for 
fuch  a  priority  ;  becaufe,  they  fay,  the^  ivinding- 
Jheet  and  other  clothes  of  the,  dead  are  analogous  to 
fuitable  apparel  worn  by  the  livings  and  confe- 
quently  Jhould  not  be  liable  to  the.  claims  of  a  cre- 
ditor. The  /^^^/expenfes  of  burying  a  Moham- 
.  medan  are  very  moderate,  both  in  the  number 
and  i;^/«^  of  the  clothes,  in  which  the  deceafed 
is  to  be  wrapped  ;  as  more  than  three  pieces  of 
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cloth  for  a  man,  or  than^i;^  pieces  for  a-wo- 
man,  would  be  held  a  prodigal  fuperfluity,  and 
lefs  than  thofe,  a  niggardly  deficiency,  of  ex- 
.pehfe,  fo,  if  the  funeral  clothes  of  Amru  or 
HiNDA  were  dearer  than  the  vefture  ufually 
worn  by  them,  when  alive,  it  would  be  a  cul- 
pable„  excefs ;  and  if  cheaper,  a  blameable  de- 
fe&  ;  but,  if  in  fa6l  they  had  been  ufed  to 
wear  one  fort  of  apparel  on  folemn  feftivals, 
another'  in  vifiting  their  friends,  and  a  third, 
in  their  own  houfes,  the  value  of  their  visiting 
drefs  muft  regulate  that  of  their  burial,  and 
either  extreme  would  be  too  prodigal  or  too 
parfimonious.  Should  their  debts,  indeed,  cover 
the  whole  of  their  property,  the  kga/  expenfe 
of  the  funeral  muft  be  reduced  to  the  fuffictent 
expenfe,  ^s  it ,  is  called  -,  that  is,  to  two  pieces 
of  cloth  for  Amru  and  to  three  for  Hind  a  :  the 
names,  dimenfions,  and  ufes  of  all  the  cloths 
ufed  in  funerals,  both  for  men  and  for  women, 

are  enumerated  in  Perfian  by  Maulavi  Kasim; 
but  it  would  be  ufelefs  to  mention  them  ',  and 
it   feems  only  necefTary  to  add  on   this  arti- 
cle, that  if  deceafed  perfons  leave  no  property, 
whatever,  or  none  without  a  fpecial  lien  on  it, 
the  funeral  expenfes   muft  be  paid  by  fueh  of 
their  relations,  as  would  have  been  compellable  • 
by  law  to  maintain  them,  when  living  j  and,  if 
there  be  no  fuch  relations,  by  the  publick  trea- 
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fury,  in  which  there  is  always  an  ample  fiind 
arifing  from  forfeitures  and  efcheats. 

I^.  After  the  burial,  all  the  juft  debts  of  the 
deceafed  muft  be  paid  out  of    his  remaining 
affets,  as  far  as  they  extend;  and,  if  there  be 
many  creditors,  they  muft  be  fatisfied  in  equal 
proportion,  except  that  a  debt  of  healthy  to  ule 
the  Arabian  phrafe,  muft  be  difcharged  before 
a  debt  of  Jicknefs;  that  is,  a  debt  i^vntraSled  or 
acknowledged,  while  the  party  was  of  found  un- 
derftanding  and  body,  is  preferred,  when  legally 
proved,  X.0  onQ  acknoivledged  in  {\ck.nG:k,  but  of 
which  no  other  evidence  is  produced.     A  re- 
ligious vow,  or  promife  of  a  charitable  doiu- 
tion,  as  an  atonement  for  iin,  conftitutes  a  debt 
in  confctence  only;  and  the  fum  thus  promifed 
muft  be  paid  out  of  a  third  part  of  the  aflets, 
after  the  legal  creditors  have  been  fatisfied,  pro- 
vided that  it  was  bequeathed  by  will ;  but,  if 
no  will  was  made,  the  temporaLeftate  fhall  not 
be  charged  with  a  mere  debt  of  religion. 

III.  The  legacies  of  a  Mufelman,  to  the  pre- 
judice of  his  heirs,  muft  not  exceed  a  third 
part  of  the  property  left  by  him,  ,and  remain- 
ing after  the  dilcharge  of  his  debt?:  over  a 
third  of  fuch  refidue  he  has  abfolute  power ;  and 
his  legatee  fhall  receive  it  immediately,  whe- 
ther a  fpecifick  thing  or  certain  fum  of  money, 
or  only  a  fractional  part  of  his  eftate,  was  be- 
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queathed.  This  is  the  -opinion  of  SIiarif  ; 
though  a  diftincflion,  which  the  text  by  no 
means  implies,  has  been  taken  between  a  deter- 
minate -iXi^  an  indeterminate  legacy. 

IV.  We  come  noyv  to  the  dijiribution  of  his 
eflate,  remaining  after  the  payment  of  debts 
and  legacies,  among  his  heirs  (for  fo  we  may 
call  them,  although  real  and  perfonal  property 
are  undiftinguiflhed  in  the  laws  of  the  j^rabs) 
according  to  certain  rules  derived  from  three 
fources,  the  Koran,  the  genuine  fyftem  of  oral 
traditions  from  the  legiflator,  and  thofe  opinions 
in  which  the  learned  and  orthodox  have  gene- 
rally concurred  * :  the  order,  and  proportions,  in 
which  the  property  of  AMRU  or  HINDA 
muft  be  diftributed,  conflitute  the  principal 
fubjed:  of  the  work,  which  we  have  under- 
taken to  explain. 

1.  The  firft  clafs  oi heirs  2X&  they,  who  may 
be  called yZj^r^r J,  becaufe  a  certain  yZ^^r^  of  the 
eftate  is  exprefsly  allotted  to  each  of  them  in 
the  Koran,  and  particularly  in  the  fourth  chap- 
ter of  it. 

2.  Next  come  they,  who  may  be  diftin- 
guiflied  by  the  name  oi  refiduaries^  becaufe  they 
take  the  rejdue  after  the  fhares  have  been  duly 
diftributed;, and  they  are  of  two  forts,  refidu- 

*  Pag|e  213. 
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aries  by  confanguimty  and  refiduaries  iux  fpec'tal 
caufe^  the  former  of  whom  are  preferred  in  the 
order  of  fucceffion ;  the  latter  are  the  mafters 
or  miftrefles  of  enfranchifed  Haves,  or  their 
male  refiduary  heirs.  If  no  fliarers  be  living, 
the  rejiduaries  take  the  whole;  but,  if  there  be 
fharers  by  confanguinity  and  no  refiduaries,  a 
farther  portion  of  the  inheritance  reverts  to 
them,  though  never  to  the  widower  or  to  the 
widow,  while  any  heirs  by  blood  are  alive. 

3.  On  failure  of  the  two  preceding  claffes, 
the  diftribution  is  made  among  thofe  next  of 
kin^    who  are    neither  Jharers  nor  rejiduaries : 
they  may  be  called  the  dijiant  kindred. 

4.  Should  none  of  the  diftant  kindred  be 
living  and  capable  of  inheriting,  the  eftate  goes 
(unlefs  there  be  a  widow  or  a  widower,  who 
is  firft  entitled  to  a  Jloare)  to  him,  who  may  be 
called  thefucceffhr  by  contraSf ;  and  of  that  fuc- 
ceffion it  is  neceffary  to  give  an  example :  if 
Amru,  a  man  of  an  unknown  defcent,  fay  to 
Zaid,  "Thou  art  my  kinfman,  and  {hal^be 
'*  my  fucceffor  after  my  death,  paying  for  me  my 
"  fine  and  ranfom,.,to  which  I  may  become 
«'  liable,"  and  Zaid  accept  the  condition,  it;  is 
a  valid  contrail  by  the  Arabian  law ;  and,  if 
Zaid  alfo  be  a  man  whofe  defcent  is  unknown, 
and  make  the  fame  propofal  to  Amru,  who 
likewife  accepts  it,  the  contrad  is  mutual  and 
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iimilar,  and  they  stc  fuccejfors  by  contrast  reci- 
procally. 1 

5.  If  no  fuch  agreement  had  been  made,  but  if 
Amru  in  his  life  time  had  acknowledged Z aid, 
a  man  of  an^unknown  pedigree,  to  be  his  bro- 
ther or  his  uncky  that  is,  to  be  related  to  him 
by  hh  father  or  by  his  grandfather,  though, in 
truth  he  had  no  fuch  relation,  and  the  bare  ac- 
knowledgment of  Amru  cannot  be  admitted  as 
a  proof  of  it,  yet,  if  Amru  die  without  retrad:- 
ing  his  declaration,  Zaid  is  c;alled  the  acknaw- 
kdged  kinfman  by  a  common  ancejior,  and  flands 
in  the  ffth  clafs  of  fuccefTors,  but  takes  the 
eilate  before  the  general  diviiee. 

6.  Lafl  of  all  comes  the  perfouj  to  whom  the 
deceafed  had  left  the  whole  of  his  property  by 
a  will  duly  made  and  proved;  for,  though  the  law 
fecures  to  his  heirs  of  the  five  preceding  clafles 
two  thirds  of  his  eftate,  yet  it  fo  far  refpe£ts  his 
dominion^  while  he  lived,  over  his  own  property, 
and  his  will  as  to  thp  difpofal  of  it  after  his  de- 
ceafe,  that  it  will  rather  give  eifedt  to  an  inten- 
tion not  ilridlly  conformable  to  law  (for  the 
Koran  -feems  to  allow  pious  bequejts  only),  than 
fufFer  his  eftate  to  efcheat  j  which  muft  be  tlie 
confequence  of  his  dying  without  a  reprefent- 
ative.  All  fuch  efcheats  to  the  fovereigngo 
towards  a  fund  for  charitable  ufes;  and  accord- 
ing to  the  fyflem  of  Zaid,  the  fon  of  Tha- 
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BIT,  which  has  been  iliortly  explained  in  a 
former  publication,  that  fund,  if  it  be  regularly 
ejiablijhed^  is  entitled  to  the  whole  eftate  on 
failure  of  refiduary  heirs,  without  any  return  to 
the  fharers,  and  to  the  entire  exclufion  of  the 
fpur  laft  clafles ;  but  this  dodtrine  feems  quite 
exploded.  '   ' 

Before  we  proceed  to  the  law  of  Jhares,  it 
is  proper  to  take  notice  of  the  four  impedi- 
ments to  fucceffion ;  which  are  ilavery,  homi- 
cide, difierence  of  religion,  and  difference  of 
■country,  or  of  allegiance ;  the  laft  of  which 
difabilities  relates  only  to  fuch  as  are  not  Mu-* 
felmans. 

I .  Slavery,  by  the  Mohammedan  law,  is  either 
perfeB  and  abfolute,  as  when  the  flave  and  all, 
that  he  can  poflefs,  are  wholly  at  the  difpofal 
of  his  mafter,  or  imperfeSi  and  privileged^  as 
when  the  mafter  has  promifed'  the  flave  his 
freedom  on  his  paying  a  certain  fum  of  money 
by  eafy  inftalments,  or,  without  any  payment, 
after  the  death  of  the  mafter :  a  female  flave, 
who  has  borne  a  child  to  her  mafter,  is  alfo 
privileged;  but  in  both  forts  of  flavery,  as  long 
as  it  continues,  the  flave  can  acquire  no  pro- 
perty, and  confequently  cannot  inherit.  The- 
jirabian  cuftom  of  allowing  a  flave  to  cultivate 
a  piece  bf  land,  or  fetup  a  trade,  on  his  own 
account,  fo  that  he  may  work  out  his  manu- 

voL.  vr.  T 
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m^iflion  by  prudenc€  and  induftry,  and  by  de- 
grees pay  the  price  of  his  freedom,  may  fug- 
gefl  an  ejccellent  mode  of  enfranchifing  the 
black  Haves  in  our  plantations,  with  great  ad-, 
vantage  to  our  country  and  without  lof&  to  their 
proprietors. 

2.  Homicide  is  either  with  malice  prepenfe 
and  puniftaable  with  death,  or  without  proof  of 
malice,  and  expiable  by  redeeming  a  Mufelinan 
flave,  or  by  fafting  two  entire  months,  and  by 
paying  the  price  of  blood ;  or,  thirdly,  it  is  ac- 
cidental, for  which  an  expiation  is  neceflary. 
MaMcious  homicide^  or  murder  (for,  by  the  beft 
opinions,  the  Arabian  law  on  this  head  nearly 
resfembles  our  own)  is  committed,  when  a  hu- 
man creature  is  unjuftly  killed  with  a  weapon, 
or  any  dangerous  inftrument  likely  to  occafion 
death>  as  with  a  {harp  flick  or  a  large  ftone, 
or  with  fire,  which  has  the  efeSl^  fays 
Ka'sim,  of  the  mofl  dangerous  inftrument,  and, 
by  parity  of  reafon,  vfiihpoifon  or  by  drowning; 
but  thofe  two  modes  of  killing  are  not  fpecified 
by  him;  and  there  is  a  flrange  diverfity  of 
opinion  concerning  them  :  killing  without  proof 
of  malice  is,  when  death  enfues  from  a  beating 
or  blow  with  a  flight  wand,  a  thin  whip,  or  a 
fmall  pebble,  or  with  any  thing  not  ordinarily 
dangerous :  accidental  ^death  is,  when  it  was 
neither  defigned  nor  could  hava  been  prevente4 
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ty  ordinary  care,  as  if  Amru  were  to  fhoot  an 
arrow  at  a  wild  beaft,  and  the  arrow  by  acci- 
dent were  to  kill  Z aid,  or  if  MaziN  were  to 
fall  from  his  terrace  upon  Zuhair  and  kill 
him  by  his  fall  j  in  which  cales  the  flayer 
would  not  be  permitted  to  inherit  Jrowi  thejlain.. 
If,  however,  a  man  were  to  dig  a  pit,  or  fix 
a  large  flone,  on  the  field  of  another,  and  the 
own^r  of  the  field  were  to  be  killed  by  falling 
at  night  into  the  pit,^  or  running  againft  the 
ftone,  the  doer  of  the  illegal  aft,  which  was 
the- primary  occajion  (but  not  the  caufe)  of  the 
death,  muft  pay  the  price  of  blood,  but  would 
not,  it  ieems,  be  difabled  from  fucceeding  to 
the  property  of  the  deceafed,  whom  he  could 
not  in  ftriftnefs  be  faid  to  have  killed. 

3.  An  unbeliever  (hall  never  be  heir  to  a  be- 
liever, nor  converfely  j  but  infidel  fubjects  may 
inherit  from  infidels. 

4.  The  difference  between  two  ftates  or 
Countries  confifts  in  the  difference  of  fove- 
reigns,  by  whom  proteftion  is  given  to  their 
refpeftive  fubjeds,  and  to  whom'  allegiance  is 
^efpeftiveiy  <iue  from  them :  this  difference  is 
particularly  marked  between  a  country  govern- 
ed by  a  Mohammedan  power  and  a  country  ruled 
by  a  prince  of  any  other  religion ;  for  they  ar^ 
always,  virtually  at  leafl,  in  a  flate  of  warfare, 
the  firil  being  called  by  lawyers  the  feat  ofpeaee^ 
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and  the  fecond,  the  feat  of  hojiility.  A  differ- 
ence of  country,  therefore,  ^hich  excludes, 
from  the  right  of  inheriting,  is  either  aSlual 
and  unqualified^  as  when  an  alien  enemy  reiides 
in  the  feat  of  hojiility,  or  when  an  alien  has 
chofen  his  domicil  in  the  feat  of  peace,  and  pays 
the  tribute  exacted  from  infidels,  in  which  cafe 
the  tributary  {hall  not  be  heir  to  the  alien  enemy 
dying  abroad,  nor  converfely,  becaufe  each  of 
them  owed  a  feparate  allegiance ;  or  the  differ- 
ence is  qualifed*,  as  when  a  fugitive  enemy 
feeks  quarter,  and  obtains  a  temporary  refi- 
dence  in  the  feat  of  peace,  or  when  two  alien 
enemies  are  fugitives  from  two  different  hoflile 
countries :  now,  although  the  tributary  and  the 
fugitive  adually  live  in  the  fame  kingdom,  yet, 
lince  the  fugitive  continues  a  fubjcft  of  the 
hoflile  power,  he  remains,  as  it  were,  under  a 
different  government,  and  there  is  no  mutual 
right  of  fucceflion  between  him'  and  the  tri- 
butary 5  nor,  by  fimilarity  of  reafon,  between 
tiiio  fugitives^  who  leave  two  diftin6l  hoflile 
governments,  and  obtain  quarter  for  a  time  in 
the  land  of  believers,  but  without  any  intention 
of  making  it  their  conflant  abode. 

If  none  of  thefe  four  incapacities  preclude  the 
heirs  of  Amru  from  the  legal  fucceflion  to  his 
eflate,  which  we  will  fuppofe  already  fold  and 
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.reduced  to  money  of  one  denomination,  the 
magiftrate,  or  his  officer,  muft  proceed  to  the 
diftribution  of  the  Jhares;  and,  as  they  are  a 
moiety^  ^  fourth,  zn  eighth^  two  thirds,  one  t hi fd, 
and  a  Jixth^  of  the  aggregate  fum,  it  will  be 
convenient  at  firft  to  confider  that  fum  as  con- 
fifting  of  twenty-four  equal  parts,  fo  that  the 
fhares  will  be,  in  whole  numbers,  twelve,  fix^ 
tbree^  fxteen,  eighty  znd  four. 

The  Jharers  are  twelve  perfons,  four  males 
and  eight  females  j  but,  before  we  fpecify  their 
refpedbive  allotments,  it  is  necelTary  to  premife 
that  a  grandfather  and  a  grandmother,  according 
to  the  Arabian  idiom,  fignify  a  male,  and  a 
female^  ancejior  in  any  degree ;  that  a  true  grand- 
father is  he,  between  whom  and  the  deceafed 
no  female  anceftor  intervened;  that  a  falfi^ 
grandfather  is,  where  the  paternal  line  of  afcent 
was  broken  by  the  intervention  of  a  female; 
and  that  a  grandmother  alfo  is  called  true,  when 
no  falfe  grandfather-inttwcnedi  between  her  and 
the  deceafed  :  in  fhort,  the  only  true  line  of  an-* 
cejlry,  according  to  the  Arabs,  is  an  uninter- 
rupted fucceflion  of  paternal  forfefathers;  The 
male  fharers  then  are  the  father,  the  true  grand-, 
father,  t\i&  brother  by  the  fame  mot  her- on\y,  and 
the  widower:  the  females  are  the  widow,  the 
daughter,  the  female  ijfue  ofthefon,  xhejijler  of 
the  whole  blood,  the  fjier  by  the  fame  father  only. 
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ihRjiJler  b^  the  fame  mother  only,  the  mother 
herfelF,  znd  the  true  grandmother. 

We  begin  with  the  males  in  the  order  of  the 
/hares  before  enumerated ;  and,   i .  The  father 
of  Amru  orHiNDA  takes*  a.fxth.  abfokitelyj 
though  z /on  of  the  deceafed  be  living,  or  any 
male  defcendant,  who  claims  wholly  through 
males ;  but,  if  there  be  no  fucK  male  defcend- 
ant, he  becomes  a  rejiduary  heir ;  and,  if  there 
be  only  a  ^<za^///^r  of  the  deceafed,  or  z  female 
defcendant  from  the  fon,  he  firfl  has  his  legal 
fhare,  or  zfxth,  and,  when  her  fhare  alfo  has 
been  allotted,  he  claims  the  refidue.     2.  The 
triie  grandfather  is  excluded  from  any  (hare  by 
the   living   father,    through   whom  ■  alone    the 
grandfather  bore  a  relation  to   the  deceafed  j 
and,  although  a  fimilar  reafon  might  afterwards 
be  applied  to  the  mother,  and  operate  to  the 
cxclufion  of  her  children,  yet  the  father  has 
the  additional  ftrength  of  a  double  title,  both 
as  zjharer  and  a  refduary :  but,  if  the  father 
alfo  be  dead,  his  father,  or  true  paternaLaHcef- 
tor,  has  exadlly  the  fame  intereft,  except  in  four 
cafes,  which  will  be  prefently  mentioned.     3. 
A   fingle   half-brother,    by  the   fame  mother 
only,  takes  zfxth,  and  two  or  more  fuch  half- 
brotherp,  a  third -^  provided  that  the  deceafed 

*  Page  216, 


tHE  SIRA'JIYYAH.  2l9 

left  neither  children,  nor  male  ifTue  of  a  foh, 
nor  a  father,  nor  a  true  grandfather  j  by  any  of 
whom  the  brothers  by  the  fame  mother  are  ex- 
cluded ;  and  this  article  brings  us  neceflkrily  to 
one  clafs  of  female  fharers ;  for,  in  this  injtance^ 
there  js  no  diftindlion  of  fex;  both  brothers 
andjijlers  by  the  fame  mother  only  having  an 
equal  right  and  ah  equal  fliare  in  the  diftribu- 
tion.  4.  A  moiety  of  Minda's  eftate,  if  (he 
die  without  children,  or  the  ifTue  of  a  deceiafed 
fon,  goes  to  her  widower  Amru,  who,  ifihe 
leave  fuch  iiTue,  has  no  more  than  z  fourth. 

As  examples  of  the  father's  rights,  let  us 
fuppofe  Amru  to  have  died  worth  two  thou- 
fand  four  hundred  pieces  of  gold,  leaving  his 
father  Zaid,  and  either  a  fon  or  a  fon's  fon, 
Omar  :  in  this  cafe  the  four  hundred  pieces  ard 
the  fhare  of  Zaid,  and  Omar  takes  the  re^" 
maining  two  thoufandj  but,  if  Amru  leave 
only  his  father  Zaid  and  either  a  daughter,  or 
fon's  daughter,  Lail A,  the  father  is  firft  entitled 
to  the  four  hundred  pieces,  or  fxtb  part;  and, 
after  Lail  a  has  received  twelve  hundred,  or  a 
moiety  of  the  eftate  (which,  as  we  ihall  fee,  is 
her  Jf^are  in  this  cafe),  he  takes,  as  refduary^ 
the  eight  hundred  pieces,  which  remains  j  fo 
that  the  property  of  Amru  is  equally  divided 
between  them.  Should  no  relation  be  left  but 
Zaid  the  father,  and  Lebid  the  brother,  of  the 
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.1 

deceafed,  LeSid  Is  excluded;  and  the  whole 

eftate  goes  to  Zaid.  If,  in  the  three  preced- 
ing cafes,  the  paternal  grandfather  Salim  had 
been  left  inftead  of  Zaid,  his  rights  would 
have  been  precifely  the  fame;  and  the  only 
difference  between  Zaid  and  Salim  will  ap- 
pear from  the  four  following  examples.  i. 
The  patefnal  grandmother  would  be  excluded 
by  Zaid  her  fon,  but  not  by  his  father,  her 
hufband,  Salim.  2.  If  Amru  or  Hinda 
leave  a  father  Zaid,  a  mother  Solma,  and  a 
widow  Zaineb,  or  widower  Hareth,  the 
mother  takes  a  third  part  of  what  remains  after 
Zaineb  or  Hareth  has  received  the  legal 
iliare;  but,  if  Salim  be  fubftituted  for  Zaid, 
fhe  would  have  a  right  to  a  third  of  the  whole 
aJfetSy  according  to  the  prevailing  opinion,  al- 
though Abu  Yusuf  thought  her  entitled,  even 
in  that  cafe,  to  no  more  than  a  third  of  the  re- 
mainder.  3.  The  brothers  of  the  whole  blood, 
and  thofe  by  the  fame  father  only,  are  excluded 
from  the  inheritance  by  Zaid  the  father,  but 
not  by  the  grandfather  Salim,  as  the  beft  law- 
yers agree,  diffenting  on  this  point  from  their 

mailer  Abu  Hanifah.  4.  If  Amru  had  ma- 
numitted his  flave  Yasmin,  and  died,  leaving 
his  father  Zaid  and  a  fon  Omar,  zjixth  part 
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,pf  the  right  of  fucceffion  to  Ya'smIn  would 
have  vefted,  according  to  Ab'o  Yu'suf,  in 
Zaid,  but,  if  the  paterual  grandfather  Sa'lim 
had  beea  left  inftead  of  the  father,  the  whole 
intereft  would  have  veiled  in  the  fph:  in  this 
cafe  that  illuftrious  lawyer  ultimately  diflen.ted 
from  his  mafter  and  from  his  fellow-ftudent 
MuHAMMED,  who  Were  both  very  juftly  of 
opinion,  that,  whether  Zajd  or  Sa'lim  were 
alive  on  the  death  of  the  manumittor,  the 
whole  right  of  fucceffion  to  the  manumittec 
vefted  in  Omar. 

Let  us  proceed  to  the  Ihares  of  the  females; 
and  I.  If  Amru  die  without  children,  and 
without  aiiy  ilTue  of  a  deceafed  fon,  his  widow 
HiNDA  muft  receive  ?i  fourth  of  his  alfets;  but 
her  Ihare  is  an  eighth  only  *,  if  any  fuch  iflue 
be  living:  fliould  he  leave  more  widows  than 
one,  they  take  equal  parts  of  fuch  fourth  or 
eighth  \  fo  that  the  legal  (hare  of  the  widower 
is  always  in  a  double  ratio  to  that  of  the  widow 
or  widows:  as,  if  Hinda  die  worth  twenty- 
four  thoufand  zecchins,  her  furviving  huiband 
Amru  muft  be  entitled  either  to  ^wf/u?  or  to 
fx  thoufand;  and  if  Amru  die,  with  the  fame 
jeftate,  his  widow  Hinda  muft  have  either j^a; 
or  three  thoufand  for '  her  ,fole  ftiare ;  or,  if 
Zaineb  and  Abla  had  alfo  been  legally  mar- 
ried to  Amru,.  the  three  widows  muft  receive 
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either  two  or  one  thoufand  zecchms  each,  as 
the  cafe  may  happen,  3.  One  daughter  takes  a 
moiety,  and  two  or  more  daughters  have  two 
ihirdsy  of  their  father's  eftate;  but,  if  the  deceafed 
left  a  fon,  the  rule,  expreffed  in  the  Kormf  is 
this:  "  to  one  male  give  the  portion  of  two 
**  females;"  and  the  daughters  in  that  cafe  are 
pot  properly  Jkarers,  but  rejiduary  heirs  with 
the  fon,  their  part  of  the  inheritance  being 
always  in  a  fubduple  ratio  to  his  part.  Thus, 
if  Amru  die  worth  /w?«/y^ar  thoufand  pieces 
of  gold,  his  ohly  child  Fatima  takes  twelve 
thoufand  as  her  pare-,  but,  if  Ihe  have  three 
fiflers,  AzzA,  L,ATi'rA,  and  Zuba^da,  two 
thirds  of  the  aflfets,  or  Jixteen  thoufand  pieces, 
are  equally  divided  between  the  four  girlsj  and 
if  there  be  a  fon  Omar,  he  mutt  receive,  in 
the  firft  cafe,  Jixteen  thoufand,  while  Fa'Tima 
has  eight \  and,  in  the  fecond,  eight  thoufand, 
while  fhc  and  her  fitters  take  each  fiu'^  thou- 
fand, pieces.  3.  If  Omar  had  died  before  his 
father,  leaving  female  iffue,  and  his  father  had 
then  died  without  any  daughter  of  his  own,  the 
daughters  of  Omar  would  have  had  precifely 
the  fame  fhares,  to  which  thofe  of  Amru  him- 
felf  would  have  been  entitled ;  but,  had  Fa'ti- 
MA  been  living,  ttie  would  have  taken  halflht 
eftate,  or  twelve  thoufand  pieces  of  gold,  and  a 
Jixth  only,  ox  four  thoufand,  the  complement  of 
two  thirds  or  Jixteen  .  thoufand,  would  have 
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teen  equally  diftributed  among  her  nieces. 
Had  Fa'tima  and  Azza  been  at  that  time 
alive,  they  would  have  taken  their  legal  (hare, 
to  the  exclufion  of  their  brother's  female  iflue, 
unlefs  the  right  of  that  ifiue  had  been  fuftained 
by  a  male  in  an  equal^  or  a  lower  degree,  who 
would  have  made  them  refduartes,  "  the  male 
**  taking,  by  the  rule,  the  portion  of  females;" 
but  a  male  in  a  higher  degree  would  not  have 
given  them  that  advantage;  and,  if  Omae 
himfelf  had  furvived,  his  daughters  would  have 
been  wholly  excluded.  The  Jix  cafes,  there- 
fore, or  different  lituatlpns,  of  the  female  iffuc 
of  Omar  may,  be  thus  recapitulated:  i;  A 
fingle  female  takes  a  moiety.  2.  Two  or  more 
have  two  thirds.  3.  A  male  in  the  fame,  or  a 
lower,  degree  than  themfelves,  gives  the/h  a 
rejiduary  right  in  a  fubduple  ratio  to  his  own. 
4.  With  a  daughter  of  Amru,  who  is  entitled 
to  halft  they  would  have  only  ^.fxth,  to  make 
up  the  regular  ihare  of  the  feniale  iffue.  5, 
They  are  excluded,  if  Amru  left  more  daugh- 
ters than  one,  but  no  male  iffue  in  any  equal, 
or  z  lower,  degree.  6.  A  Ipn  alfo  of  Amru  wholly 
excludes  them.  In  the  three  firff  cafes,  their  le- 
gal claims  correlpond  with  thofg  of  daughters : 
but  in  the  three  laft  their  rights  are  weaker,  be- 
caufe  they  are  in  a  remoter  degree  from  the 
deceafed. 
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The  pedigree  exhibited  in  the  text*  is  called 
by  the  Arabs  the  tdjhbib,  beciaufe,  in  their 
opinion,  it  fharpens  the  underftahding,  and 
captivates  the  fancy  as  much  as  the  compojition 
of  an  elegant  love-poem,  which  the  word  li- 
terally fignifies  ;  but,  without  adopting  fo  wild 
a  metaphor,  we  may  truly  fay,  that  it  is  very 
perfpicuous,  and  that  no  comment,  after  what 
has  been  premifed,  could  render  it  clearer.  An, 
example,  however,  will  fhow  more  difl:in6lly 
than  an  abftraft  rule,  in  what  manner  an 
eftate  is  divifible,  when  a  male  defcendant 
gives  a  rejiduary  title  to  a  female  in  the  fame, 
or  in  a  higher^  degree.  Call  the  only  fur- 
viving  male  defcendant  Omar,  and  fuppofe 
him  to  be  the  brother  of  Amina,  who  ftands 
lowefl  in  the  firft  fet  of  females:  here  the 
higheft  female  in  that  fet  muft  receive. a  moiety 
of  the  affetsj  the  next  below  her  takes  3.Jixtk 
together  with  the  higheft  of  the  fecond  fet,  as 
the  complement  of  two  thirds ;  and  the  refdue 
muft  be  divided  into  five  portions,  of  which 
Omar  claims  two  and  each,  of  the  females  in 
the  fame  degree,  one  j  but  the  three  females 
below  them  are  excluded.  If  Omar  be  the 
brother  of  Zari'fa,  whom  we  fuppofe  the 
loweft  of  the  middle  fet,  the  remaining  third 
of  the  eftate  muft.  be  diftributed  in  feventbs. 
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becaufe  there  zxQjive  females,  three  in  a  higher, 
and  /TOO  in  an  equal,  degree  with  Omar,  who 
muft  always  have  a  doubjle  portion ;,  and,  if  he 
be  the  brother  pf  Unaiza,  the  lowcft;  female 
of  the  third  fet  (who,  on  the  former  fuppofi- 
tion,  would  have  been  excluded),  there  will 
be  Jix  female  rejiduaries  entitled  to  portions 
with  Omar,  but  in  a  fubduple  ratio;  fo  that, 
if  Amru  died  worth  twenty-four  thoufand  du- 
cats, the  daughter  of  his  fon  takes  twelve  thou- 
fand of  them ;  the  two  daughters  of  his  fons' 
fons  receive  each  two  thoufand ;  and,  the  refi- 
due  being  eighty  Omar  is  entitled  alfo  to  two 
thoufand  ducats,  while  Una iz a  and  xho.  five 
women,  who  remain,  have  each  one  thoufand, 
which  they  owe  to  the  fortunate  exiftence  of 
Omar.  4.*  The  rights  of  fitters  by  the  fame 
father  and  mother,  and  (5.)  thofe  of  fifters  by 
the  fame  father  only,  are  explained  in  the  text 
with  fufficient  clearnefs,  but  it  is  proper  to  ob- 
ferve,  that  tht  fifth  cafe  of  the  firft  clafs  is  com- 
prifed  in  the  feventh  cafe  of  the  fecond ;  and 
that  (6.)  the  fifters  by  the  fame  mother  have 
been  mentioned  in  a  former  fe£tion.  There 
will  be  no  ufe  in  repeating  the  ingenious  argu- 
ments of  Ibnu  Abbas  in  fupport  of  his  difient 
op  many  points  from  other  old  lawyers,  nor  the 
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folid  anfwefs,  which  have  been  given  to  his  ob- 
jedions ;  but  a  ftory,  told  by  Sharif,  may  here 
be  repeated,  becaufe  it  conveys  an  idea  df  the 
traditionary  Arabian  law,  and  fliows  from  what 
fources  our  excellent  author  derived  his  doc- 
trine :    *  HuDHAiL  ufed  to  relate,   that   Abu 

*  MusA,  being  confulted  on  the  diftribution  of 
'  an  heritage  among  a  daughter,  a  fon*s  daUghr? 

*  tery  and  a  fijler^  anfwered,  the  Jirjl  mujt  hanxe 

*  a  moiety;  the  fecond  a  Jixth ;  and  the  third, 

*  what  remains  \  but  **  Confult  Ibnu  Masuud, 
*'  added  he,  and  apprizp  me  of  his  anfwer :" 

^  when  Ibnu  Masuud,  was  confulted,  he  faid, 

*  that  he  was  prefent,  when  Muhammed  him^ 

*  felf  gave  the  fame  decifion ;'  and,  when  that 
anfwer  was  reported  to  Abu  Musa,  he  faid, 
*'  you  muft  put  no  queftions  to  me,  as  long  as 
*'  that  iUuftrious  lawyer  remains  with  you," 
7.  *  Although  the  different  rights  of  the  mother 
in  different  cafes  be  very  clearly  explained,  yet 
her  title  to  a  third  of  the  rejidue  may  be  illuf- 
trated  by  two  examples :  firfl,  if  Adhra  leave 
only  her  hufband  Wamik,  her  mother  S6ada» 
and  her  father  Mazin,  half  of  her  eftate  goes 
to  Wamik,  a  third  of  the  other  half,  or  a  fixth 
of  the  whole,  to  S6ada,  and  the  remainder  to 
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Mazin  •  but,  lecondlyi  if  Wamik  leave  onlj 
his  wife  Adhra,  his  mother  Zaineb  and  his 
father  Lebid,  the  widow  takes  a  quarter  of  his 
property, -while  Zaineb  has  a  third,  artd  Le- 
bid two  thirds,  of  the  r^maiaing  three  quarters. 
S.  In  giving  ao  example  of  the  divilion  between 
two  great  grandmothers*,  we  may  anticipate  in 
fome  dcj^ee  the  arithmetical  part  of  the  work, 
which  will  be  found  extremely  dear  and  inge- 
nious. T'he  pedigree  exhibited  by  Sharif  is 
in  this  /orm : 

Father  '  Mother  Mother 

\      /        / 

Father  Mother 

\     / 

Father 

Now  the  paternal  grandmother's  niother,  and 
the  mother  of  the  paterral  grandfather,  are  to- 
gether entitled  to  a  fixth,  and  the  paternal 
grandfather's  father  to  the  refidue,  of  the  ellate, 
which  ought,  by  the  general  rule,  to  be  divided 
into_/x  parts,  becaufg  fix  is  the  denominator  of 
the  fhare;    but,  to  avoid  a  fraction,  we  muft 

*  Pag:e  221. 
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obferve  the  proportifeil  of  me,  qt  the.fixth  part,, 
to  two,  or  the  number  of  perfons  entitled  to  it ; 
arTd,  fince  one  and  -two  are  prime  j:o  ea.ch  other, 
we  muft  multiply  iivO' into  Jix,  and  the  produ6l, 
is  the  number  of  parts  into  which  the  property 
muft  be  divided ;  fo  that  of  twelve  cows  or 
horfes  the  great  grandfather  will,  have  ten,  and 
each  of  the  great  grandmothers,  one.  "  < 

The  great  grandfathers  are  called  anceftors  in 
the  Jecond,  and  their  fathers,  anceftors  in  the 
third,  degree^  and  fb  forth ;  and  it  miift  be  re- 
marked that  in  thefe  tables  the  number  ofj^/»a/(?" 
anceftors,  who  inherit  with  the  males,  is  equal 
to  the  nun^ber  of  fuch  degrees :  thus  in  the  fol- 
lowing, 

F  M  M  M 

F  M  M 

F  M 

F    • 

there  are  t&r^e  great  great  grandmothers,  and 
the  eftate  muft  be  divided  Jnto  eighteen  parts, 
becaufe  one  arid  three  are  prime  to  each  other. 
We  fuppofe  in  both  pedigrees,  that  the  higheft. 
fine  only  are  left  by  the  deceafed  Amru  ;  for, 
by  the  te:^t,  the  near  eft  female  anceftor  ■  excludes 
the  more  •  diftant ',^  and,  if  he  leave  his-  father, 
ZuHAiR,  and  his  paternal' grandmother  AzzA, 
with  La  PL  A  his  maternal  grandmother's  mother, 
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ZuHAiR  takes  the  whole  inheritance ;  for  he 
excludes  AzzA,  and  flie,  being  nearer  in  de- 
gree, excludes  Laila. 

Let  us  conclude  the  fubje£t  with  a  cafe  put 

by  Sharif  in  illuftration  of  the  pedigree  in  the 
text :  ZUBAIDA  gave  her  daughter's  daughter 
Mayya  in  marriage  to  her  fon's  fon  Bashar, 
and  the  young  pair  had  a  fon  Amru,  who  ac- 
quired an  eftate,  and  died  :  now  Zubaida  was 
both  paternal  and  maternal  great  grandmotiier 
of  Amru,  and  had,  therefore,  a.  double  xtXdAion 
to  him;  but  another  woman,  named  Zuhra, 
had  married  her  daughter  Solma  to  Fared, 
who  was  the  fon  of  Zubaida,  brother  of 
Abla,  and  father  of  Bashar  ;  fo  that  Zuhra 
was  Amru's  paternal  grandmother's  mother, 
and  had  only  a  fingle  relation ;  as  it  will  appear 
by  the  following  arrangement  pf  the  family : 

Zuhra  Zubaida 

SotMA  — Fa'red  Abla 


/ 


Bashar  — —■ Mayya 

Amru 

The  cafe  of  a  triple  relation  will  be  no  lefs  evi- 
dent from  the  following  pedigree  : 

VOL.  VI.  u 
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ZUHRA  ZUBAIDA 


\ 


SoLMA— ' — Fa'red       Abla       Zaineb 

/  I 

Rashar— — Mayya       Azza 


Am  ru Fa  t  i  m  a 

Zaid 
For,  if  Amru,  whom  in  the  former  cafe  we 
fuppofed  to  be  dead  without  iffue,  had  lived 

and  married  his  coufin  Fat i ma,  by  whom  he 
had  a  fon  Zaid,  who  died  leaving  property, 
ZuBAiDA  would  have  a  triple  relation  to  the 
deceafed ;  firft,  as  his  maternal  great  grandmo- 
ther's mother ;  fecondly,  as  his  paternal  grand- 
mother's grandmother;  and  thirdly,  as  the  mo- 
ther of  his  paternal  great  grandfather;  but 
ZuHRA  has  only  a  Jingle  relation  to  Zaid, 
as  grandmother  of  his  paternal  grandfather 
Bashar. 

In  both  thefe  cafes  a  Jixth  qf  the  aiTets  is 
divided  equally  between  the  two  female  ancef- 
tors,  by  the  opinion  of  Abu  Yusuf,  and,  ac- 
cording to  one  authority,  by  that  of  his  great 
mafler  alfo;  but  his  fetlbw-ftudent  Muham- 
MED  (whofe  arguments,  and  the  anfwers  to 
them,  it  is  needlefs  to  add)  contended,   that 
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ZuBAiD  A  Would  be  entitled  in  the  firfl:  cafe  to 
tWQ-thirdsy  and  in  the  fecond,  to  three-fourths^  > 
of  th.?it  Jixth  part,  according  to  the  number  of 
modes,  in  which  fhe  was  related  to  Amru  or 
Zaid. 

No  comment  could  add  perfpicuity  to  the 
ch^i^tQV  on  rejiduary  heirs  * ,  until  we  come  to 
the  cafes  of  inheritance  from  enfranchifed 
flaves  -)-,  where  a  fliort  elucidation  of  the  text 
appears  jieceflary.  If  Amru  enfranchife  Ner- 
Gis,  and  die,  leaving  a  fon  Becr,  and  a  daugh- 
ter Laila;  then,  on  the  death  of-rNEJiGis 
yNhkioVit  rejiduary  heirs  by  blood,  his  property 
goes  wholly  to  Becr,  and  Laila,  by  the  tra- 
ditionary r-ule,  takes  nothing;  but,  fuppofe 
Laila  herfelf  to  manumit   her   black  flave, 

SusEN,  who  then  purchafes  a  flave  Misc,  and 
gives  him  freedom  j  and  fuppofe  Susen  firflr, 
and  Misc  afterwards,  to  die  without  refiduary 
heirs,  in  this  cafe  the  eftate  of  Misc  goes  to 
Laila  ;  nor  would  there  be  any  difference,  if 
the  two  manumi/Iions  had  been  conditioned  Xq 
pay  a  certain  fum  of  money  at  a  certain  time. 
The  cafe  of  a  manumiflion  proqiifed  on  the 
death  of  the  miftrefs,  has  rather  more  difficulty ; 
^)ut  an  example  will  make  it  clear:  Laila 
promifes  Nergis,  that,  on  her  death,  he  fhall 

*  Page  232.  t  Page' 225. 
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be  free ;  but,  by  the  perfuafion  of  a  Chrijiidn 
•  friend,  fbe  renounces  her  faith,  and  feeks  re- 
fuge in  a  hoftile  country  :  now  a  believer  can- 
not he  the  Jlave  of  an  infidel \  and  the  Moham- 
medan judge  pronounces  accordingly,  that  Ner- 
Gis  has  gained  his  freedom ;  but  Laila,  re- 
penting of  her  apoftafy,  returns  to  her  native 
countiy  and  her  former  beljief;  after  which 
Nergis  dies  without  heirs :  Laila  fucceeds 
as  refiduary  to  her  promifee,  as  ihe  would  have 
fucceeded  to  a  flave  of  Nergis  purchafed  after 
the  decifion  of  the  judge,  if  a  fimilar  promife 
of  manumiffion  at  his  death  had  been  made  by 
the  mafter;  and  if  that  fecond  promifee  had 
died  without  heirs  after  her  repentance  and  re- 
turn. Should  Cafur,  a  flave  of  Laila,  mar- 
ry, with  her  confent,  Merjana,  the  freedwo- 
man  of  Amru,  the  fon  of  that  couple  would 
be  born  free,  becaufe,  in  refpe£t  of  freedom  or 
flavery,  a  child  has  the  condition  of  its  mother, 
and  he  bears  a  relation  to  Amru  her  manumit- 
tor;  but  fhould  Laila  give  Cafur  his  free- 
dom, he  would  draw  that  relation  from  Amru, 
through  himfelf,  to  Laila,  fo  that  fhe  would 

fucceed  to  the  fon  of  Cafur  and  Merjana, 
if  he  died  after  his  parents  and  without  other 
heirs  of  the  firft  or  fecond  clafs :  the  cafe  would 
be  fimilar,  if  Cafur  being  enfranchifed,  had 
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bought  a  flave  Misc,  and  given  him  in  marrir 
age  to  the  freed  woman  of  Zaid;  for,  if  the 
ilTue  of  that  marriage  had  been  a  fon,  born  free, 
but  with  a  relation  to  Zaid,  and  if  Cafur  had 
then  given  Misc  his  hberty,  he  would  have 
drawn  from  Zaid  the  relation  of  his  freedman's 
child,  and  transferred  it,  through  himfelf^  to 
Laila  Jiis  former  miftrefs.  This  dodtrine  of  a 
relation  (as  t\iQ  Arabs  call  it)  firft  *y^^^  through 
the  mother  and  then  devejled  through  the  father, 
is  founded  on  a  decifion  of  Othman  in  the 

cafe  of  ZuBAiR  and  Rafi. 

We  had  occafion  before,  to  mention  the  dif- 
ference (according  to  Abu  Yusuf)  between  the 
father,  and  the  grandfather^  of  the  manumittor 
in  regard  to  their  fucceffion,  with  \iX%fon,  to  the 
property  of  a  freedman ;  nor  can  any  thing  of 
moment  be  added  here ;  but  it  will  be  proper  to 
explain  at  large  the  concluding  cafe  in  the  chap*- 
ter  of  rejiduaries,  which  proves,  that  the  rela- 
tion of  enfranchifement  may  arife  by  the  aSi  of 
law\%  well  as  by  the  aB  of  the  party.  Let  itbe 
premifed,  that  marriage  is  prohibited  between 
kindred  of  two  clafTes  ;  firft,  between  all  thofe" 
in  afqending  or  defcending  lines  of  confangui- 
nity,  who  are  called  near;  fecondly,  between 
brothers  and  fitters,  and  their  iflue,  or  between 
nephews  or  nieces  and  aunts  or  uncles,  paternal 
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or  matfernal,  who  are  called  intermediate  \  but, 
between  thofe  of  the  third,  or  dijlant,  clafs,  as 
the  firft  or  other  coufins,  there  is  no  prohibi- 
tion :    now,  if  Amru   or  Hinda  purchafe  a 
kinfwoman  or  Hnfman  within  either  of  tHe  pro- 
hibited degrees,    the    Have    becomes    inftantly 
free,  and  a  right  of  fucceflion  vefts  in  the  pur- 
chafor,  though  the  mafterihip  began  and  ended/ 
in  one  moment.     Call  the  three  daughters  of 
Hareth  a  flave,  Zubaida,  Safiya,  Amina, 
who  derived  freedom  from  their  mother,  and 
tw©  of  whom,  the  firft  and  third,  purchafe  Ha- 
reth for  fifty  pieces  of'  gold  :  he  becomes  in 
that  inftant  free;  and,  if  he  die  leaving  pro- 
perty, two  thirds  of  it  go  to  his  three  daughters 
as  their  legal  fhares,  and  the  refidue  belongs  to 
the  two,  who  procured  him  liberty;  three  fifths 
of  it  to  Zubaida,  who  contributed  her  thirty, 
and  two  fifths  to  Amina,  who  added  her  twen- 
ty, pieces.     To  arrange  the  diftribution  without 
fradlions,  begin  with  three^  the  denominator  of 
the  legal  fhare :    now  tivo,   its    numerator,    is 
prime  to  the  number  of  ftiarers  ;  and  one  is  prime 
alfo  X.oJive^  the  number  of  refiduary  portions; 
but  thirty  and  twenty  are  compofed  to  one  an- 
other, fince  ten   meafiares  thirty  by  three  and 
twenty  by  two ;  and^i;i?,  the  fum  of  thofe  tenths, 
may  be  confideredas  ftanding  in  the  place  of  the 
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number  of  refiduaries :  again,  ^i;^  and  three  are 
prime  to  each  other,  and  their  produft  \%  fifteen, 
•which,  being  multiplied  into  three,  the  firft- 
meutionetf  denpminator,  producesy^'r/y-^'y^,  the 
number  of  equal  parcels,  into/which  Hareth's 
eftate  muft  be  divided ;  fo  that  thirty^  or  two. 
thirds,  may  be  diftributed  in  tens  to  the  three 
daughters,  zxA  fifteen  or  the  refidue,  in  threes  to 
the  two,  who  redeemed  their  father  j  Zubaida 
taking  in  all  nineteen,  Ayii'^xfixteen^  and  Sa- 
FiYA,  only  ten,  portions  of  the  inheritance. 
This  is  the  calculation  of  Sharif,  and  the 
grounds  of  it  will  prefently  appear;  but  ^he 
operation  might  have  been  fhortened  thus :  mul- 
tiply the  denominator  of  the  legal  fhare  into  the 
number  of  iharers,  and  then  multiply  the  pro- 
du(3:  into  the  denominator  of  the  refiduary  por- 
tions. 

The  chapter  of  exclufion*  is  very  perfpicuous; 
but  the  cafe  of  an  unbelieving  heir  having  really 
occurred  in  the  time  of  Ali,  we  may  infert  it 
as  a  monument  of  ^arly  Arabian  jurifprudence. 
Sol  MA  had  embraced  the  new  faith,  and  died, 
leaving  her  hufband,  and  two  brothers  by  the 
fame  mother,  who  were  all  three  believers, 
with  i.fon,  who  continued  an  infidel :  on  a  dif- 
pute  concerning  the  inheritance,  Ali  and  Zaid 

*  Page  225. 
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gave  a  moiety  to  the  widower,  confidering  the 
fon  as  2idcndMj  dead,  a  third  to  the  half-brothers, 
and  the  reft  to  fuch  of  the  refiduaries  as  be- 
lieved in  \ht  Koran;  while  Ibnu'l  Masuud 
infifted,  that  the  fon  was  dead  as  to  the  right  of 
inheriting,  but  alive  as  to  the  power  of  exclud- 
ing, and  thought  that  he  drove  the  widower 
from  a  moiety  to  2l  fourth  part  only  of  Solma's 
eftatej  but  the  former  opinion  has  prevailed, 
and  in  a  curious  book  (for  which  there  muft 
have  been  abundant  materials)  entitled  The  Dif~ 
fenjions  of  the  Learned,  it  is  admitted,  that,  by 
univerfal  aflent,  if  Amru  leave  a  father,  who  is 
either  a  flave  or  an  infidel,  and  a  paternal  grand- 
father, who  is  both  free  and  a  believer,  the 
father  is  confidered  as  dead  in  law  to  all  pur- 
pofes,  and  the  grandfather  is  heir  to  Amru. 

We  come  now  to  the  Arabian  method  of  af- 
certaining  the  fmalleft  number  of  parcels,  into 
which  an  eftate  can  be  divided,  fo  as  to  avoid 
fractions  in  the  legal  diftribution  of  it :  that 
number  we  call  tl^e  denominator,  or  devifor,  of 
the  efiate,  though  the  Arabick  word  mean  lite- 
rally the  place  of  coming  out ;  and  the  problem 
is  eafily  folved  by  the  following  rules :  if  the 
two  numbers  in  queftion  be  prime,  multiply 
one  of  them  into  the  other  ;  if  they  be  compofit 
to  each  other,  multiply  the  meafure  of  one  into 
the  fecond,  and  the  produft  will  be  the  number 
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fought.  The  whole  fedlon  *  is  as  clear  as  it 
could  be  made  in  a  verbal  tranflation ;  and  it 
would  be  fuperfluous  to  add  examples  of  all  the 
cafes,  which  muft  occur  to  every  one,  who  has 
attentively  perufed  the  preceding  parts  of  the 
work. 

A  cafe,  which  arofe  in  the  reign  of  Omar, 
has  given  occafion  to  fome  debate  f :  Laila 
•  died,  leaving  only  Amru  her  hufband,  Hinda 
her  mother,  and  Abla  her  fifter  of  the  whole 
blood.     Now  the  hufband  and  fifter  were  each 
entitled  to  a  moiety,  and  the  mother,  to  a  third, 
of  Laila's  property,  which,  by  the  rule  then 
eftablifhed,  could  be  divided  into^;if  parts  only; 
but  Abbas,  a  companion  of  Muhammed,  be- 
ing confulted  by  the  Caliph,  propofed,  that  the 
regular  divifor  fhould  be  fo  increqfed,  that  of 
eight  parts  Amru  and  Abla  might  each  take 
three,  and  Hinda  two.     The  fon  of  Abbas, 
whofe  opinions  were  always  rather  ingenious 
than  folid,  was  prefent  at  the  decifion ;    but* 
fearing  the  bad  temper  of  the  Caliph,  fuppreffed 
at  that  time  his  own  fentiments:  he  thought, 
that   the  Jifter,    having  (as  we   have  feen)   a 
weaker  right,    fhould  bear   the   lofs,    becaufe, 
where  different  rights  concur,  the  weakeji  invaria- 
bly yields-,  and  he  faid,  that  if  an  arithmetician 

*  Page  226.  f  Page  227. 
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could  number  the  fands,  yet  he  could  neveif 
make  two  halves  and  a  third  eqtial  to  a  whole ; 
but  4iis  opinion  has  never  been  adopted,  becaufe, 
although  the  Jijler  may  in  fome  cafes  be  re- 
m'O'ved  into  a  diftindt  clafs  of  heirs,  yet,  with  a 
hufband  and  a  mother  of  the  deceafed,  her  fhare 
is  fixed  by  pofitive  law,  and  fhe  cannot  by  any 
means  be  deprived  of  it ;  fo  that  the  (hares  of 
all  the  claimants  muft  be  diminifhed  in  exaSi 
proportion;  for  inftance,  if  the  property  had 
been  twenty-four  pieces  of  gold,  the  "mother 
would  claim  eight,  and  each  of  the  other  heirs, 
twelve ;  now  thofe  claims  cannot  all  be  fatisfied, 
but  eight  is  to  twelve,  as^^v  to  nine,  which  will 
be  the  refpe<3:ive  fhares,  according  to  the  de- 
cifion  of  Abbas. 

Examples  of  the  divifory^x  increafed  to  Jeven 
and  to  nine,  or  of  twelve  to  thirteen,  fifteen^  and 
feventee7i,  would  appear  equally  ingenious,  but 
would  fwell  this  commentary  to  an  immoderate 
fiize :  there  are  two  decilions,  however,  deferv- 
ing  particular  notice,  becaufe  they  were  made  in 
real  caufes,  and  have  been  univerfally  approved. 
ZuBAiDA  left  her  hufband  Adnan,  with  two 
Jifters  of  the  whole  blood,  two  Jijiers  by  the  fame 
mother  only,  and  the  mother  herfelf ;  whofe  legal 
ihares,  in  order  ?s  they  are  mentioned,  were 
a  moiety,  two  thirds,  a  third,  and  a  fixth:  it  was 
impoffible,  therefore,  to  diflribute  them  out  of 
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thirty  pieces,  for  inftance,  divided  \vAoJix  equal 
parcels;  but  the  judge,  named  Shuraih,  di- 
vided the  vtf^hole  eftate  into  ten  parcels,  each  con- 
fifting  of  three  pieces,  and  allotted  them  to  the 
claimants  in  the  proportion  of  their  fhares ;  that 
is,  to  the  hufband,  tbree  parcels,  to  the  fifters 
of  the  whole  blood,  four ;  to  the  half-fifters, 
two;  and  to  the  mother,  one-,  afTuring  Adnan, 
who  at  firft  complained  of  the  judgement,  that 
Omar  had  made  a  fimilar  decifion ;  and  this 
cafe  acquired  celebrity  among  the  Arabs  by  the 
name  of  Shuraihiyya.  The  next  cafe,  which 
was  anfwered  at  once  by  Ali,  while  i^e  was 
haranguing  the  people  in  the  mimbar,  or  pulpit, 

at  CuFA,  is  fully  ftated  in  the  text:  the  iharc 
of  the  widow  was,  regularly,  an  eighth ;  that  of 
the  daughters,  two  thirds ;  and  that  of  each  pa- 
rent, 2ijixth,  all  which  cannot  be  diftributed  out 
of  twenty-four  parcels;  but  Ali  pronounced, 
that  the  property  of  the  deceafed  fhould  be  di- 
vided into  twenty-feven  equal  parts,  of  which 
the  widow  fhould  have  three;  the  daughters 
fixteen  ;  and  the  two  parents,  eight.  It  is  re- 
corded, that,  when  the  perfon,  who  confulted 
Ali,  was  much  diflatisfied  with  his  anfwer,  and 
afked  whether  the  widow  was  not  legally  entitled 
to  an  eighth,  the  Caliph  faid  rapidly,  "  it  is  be- 
come a  ninth^""  and  proceeded  in  his  harangue 
with  his  ufual  eloquence. 
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The  arithmetkal  p^rt  of  the  Sirdjiyya  *  is  very 
limple,  and  may  be  found  in  the  firft  pages  of 
all  our  elementary  books ;  biit  the  difference  of 
the  Arabian  idiom  occafions  a  little  obfcurity. 
The  chapter  on  primes  and  meafures  Is  founded 
on  a  firnplc  analyfxs :  when  two  numbers  are 
conipared,  they  are  either  eqwal  or  unequal ;  if 
unequal,  either  the  fmaller  is  an  aliquot  part  of 
the  greater^  or  they  have  a  common  meafure^ 
which  muft  either  be  unit  alone,  or  fome  num~ 
hery  which  the  Arabs  define  a  multitude  compofed 
&f  units.  When  the  greatefl  common  meafure 
is  found  by  the  rule»  they  confider  the  two 
numbers  as  agreeing  in  a  fra£lion,  which  has 
that  common  meafure  for  its  denominator  and 
unit  for  its  numerator ;  but  the  nature  o{  the  Ara- 
iick  language  makes  it  impoffible  to  exprefs  in  a 
fingk  word  the  fradions  lefs  than  a  tefith :  thus 
fwentj-Jeven  and  twenty-four  agree,  as  they  ex- 
prefs it,  in  a  third  ;  and  a  third  of  each  number 
is  called  its  wafk,  or  meafure,  as  nine  of  twen- 
ty-feven,  and  eight  of  twenty-four.  After  this 
explanation  of  the  word,  which  is  tranflated  the 
meafure,  there  will  be  no  difficulty  in  the  fol- 
lowing cafes. 

J.  -f-  Amru  leaves  only  his  father  and  mother 
and  ten  daughters  :  now,  by  the  rule,  his  eflate 
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fliould  be  divided  into^^A:  parts,  becaufe  die 
Ihare  of  each  parent  is  a  Jixth^  and  that  of  all 
the  daughters  two  thirds ;  hv^four  parts  cannot 
be  diftributed,  without  a  fradtian,  among  tsn. 
perfons ;  for  which  reafon  we  muft  multiply 
five^  which  is  the  meafure  of  ten,  into  Jix, 
which  is  the  firft  number  of  parcels^  and  the 
produ<9:  thirty  is  the  number  of  lots,  into  which 
the  property  of  Amru  muft  in  fa<S  be  divided; 
each  of  his  parents  taking^i;i?  lots,  and  each  of 
his  daughters  two. 

11.  HiNDA  leaves  her  hufband,  both  her  pa- 
rents, and  fix  daughters ;  whofe  legal  fliares  are 
z.  fourth^  twojixths,  .and  two  thirds^  of  the  inhe- 
ritance :  now  the  regular  denominator  of  the 
lots  would  be  twelve,  but  it  is  raifed  to  fifteen-, 
and  fmce  eight  parcels  cannot  be  diftributed 
equally  among ^x  daughters,  the  meafure  of  fix, 
or  three,  is  multiplied  by  fifteen ;  fo  that  of 
forty-fiye  lots  nine  may  go  to  the  hufband,  twelve 
to  the  parents,  and  twenty-four  to  the  daughters, 
in  exa6t  proportion  to  their  firft  diftributive 
fhares. 

It  will  be  very  eafy  to  apply  the  remaining 

rules  to  all  the  other  examples  given  by  Sira- 
j'uDpiN*  ;  but  fmce,  in  the  two  laft  cafes, 
which  are  not  likely  to  occur,'  the  inheritance 
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muft  be  divided  into  4320  arid  5040  parcels, 
the  calculation,  after  the  Arabian  mode,  in 
words  at  length,  would  be  infufferably  tedious, 
and  the  reader  may  make  it  in  figures  with 
little  or  no  trouble.  The  latter  of  thofe  two 
cafes*  is,  however,  fubjoined ;  becaufe  it  will 
fully  explain  the  fe£tion,  in  which  no  examples 

A 

are  given.  Saad  leaves  two  wives,  Jix  female 
anceftors,  capable  of  inheriting  together,  ten 
daughters,  and  feven  paternal  uncles,  whofe 
fhares  of  twenty-four  (the  root^  as  they  call  it,  of 
this  cafe)  are  three,  four,  fxteen,  and  one ;  for 
the  uncles  can  only  take  what  the  others  leave. 
Now  by  obferving  the  primes  and  meafures,  and 
working  according  to  the  rule,  we  come  to  210, 
which  mull  be  multiplied  by  twenty-four^  and 
the  product  gives  the  fmalleft  number  of  par- 
eels,  into  which  S  a  ad's  eftate  can  be  duly  di- 
vided:  the  products  of  that  multiplicand  (210) 
by  3,  4,  16,  give  630,  84a,  3360,  which  are 
the  allotments  of  the  wives,  female  anceftors,  and 
daughters ;  and  the  allotment  of  each  fharer  ap- 
pears at  once  from  the  following  proportions  : 


Persons. 

first  Shares. 

Multiplicand. 

Shares  of  each 

2 

:        3 

:      210 

53^- 

6 

■       4 

, :      210 

140. 

10 

:      16      • 

:      210          : 
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The  laft  a£t  of- the  Mu/elman  judge  is  to  make 
an  adlual  divifion  of  the  ftate  *  ;  and  we  will 
fuppofe  that  Laila,  in  the  cafe-  anfwered'by 

by  Abbas,  had  left  Zaineb  and  Abla,  two 
fillers  of  the  whole  blood,  with  Amru,    her 
hufband,  and  Hind  A,  her  mother;   and. that 
her    property   amounted    only    to    twenty-Jive- 
gold  mahrs :    now  the  root  of  the  cafe  is  ifl- 
creafed,  as  we  have  feen,    from  Jix  to  eight, 
which  is  prime  to  twenty-five ;  and  the  pro- 
du£ls  of  two,  the  ihare  of  each  fifter,  of  three, 
the  fliare  of  the  hufband,  and  of  one,  thie  fhare. 
of  the  mother,    multiplied  by  the  Rumber  of- 
gold  mohrs,  are  5©,  75,  and  25,  which,  divided  1 
by  eight,   give  the  following  (hares :  to   each 
fifter,  6  mohrs,  4  rupees ;  to  Amru,  9  w.  6  r.\ 
to  HiNDA,    3  m.    1  r.      Had  Laila's  eftate. 
been  fifty  gold  mohrs,    the  diftribution  would 
have  been  thus: 


M. 

R. 

Zaineb,    .     .     . 

.       12, 

8. 

A'BLA,      .      . 

.       12, 

8. 

Amru,     .     . 

.       18, 

12. 

HiNDA,     .      .      . 

.       6, 

4, 

It  feems  needlefs  to  give  examples  of  thcr 
fimple  ,rules  for  afcertaining  the  dividends  of 
each  clafs-j  but  the  paflage  concerning  creditors, 
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at  the  clofe  of  the  chapter,  is  made  obfcure  by 
extreme  brevity,  and  requires  a  fhort  illuftra- 
tion.  Suppofe  the  afTets  of  Amru  to  be  nine 
pieces  of  gold ;  his  debts,  five  pieces  to  Saad, 
and  fen  to  Ahmed  ;  here  the  aggregate  of  the 
debts,  fifteen,  is  compofit  to  nine,  and  their 
meqfures  axe  five,  and  three ;  fo  that,  by  the  rule 
before-mentioned  of  diftribution  among  heirs, 

A 

Ahmed  will  receive  fix,  and  Saad,  f&ree 
pieces  ;  but,  had  the  debtor  left  thirteen,  which 
would  have  been  prime  to  the  amount  of  both 
debts,  then  fifteen,  Handing  in  the  place  of  the 
verification,  as  they  call  it,  muft  be  the  devifor 
of  the  feveral  produ£ts,  arifmg  from  the  mul- 
tiplication of  ten  znAfive  into  thirteen,  and  the 
quotients  8t  and  4f  will  be  the  refpedive  divi- 

A  ^ 

dends  of  Ahmed  and  Saad. 

The  practice  oifubtraBion  *  arofe  from  the 
cafe  of  Abdur'rahman  and  his  four  wives, 

decided  in  the  reign  of  Othman  ;  and  the  fec- 
tion  concerning  it  'will  be  made  clear  by  a  fuller 
explanation  of  the  example  in  the  text.  We 
have  feen,  that  the  widower  is  entitled  to  a 
moiety,  the  mother  to  a  third,  and  the  uncle,  to 
the  refidue ;  fo  that,  if  Laila's  eftate  be  divided 
into  fix  parcels,  the  diftribution  may  be  made 
without  a  fraction  :  but  if  the  widowey  agree  to 
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keep  the  mabr^  or  nuptial  prefent  to  his  wife, 
which  he  had  never  actually  paid,  inllcad  of  his 
three  Jixths  of  thp  whole,  the  remainder,  after 
deducing  the  mahVi  mull  be  divided  into  three 
parts,  of  which  the  mother  will  have  tnao,  and 
the  uncle  one.  So,  if  the  mother  agree  to  take 
a  jewel,  or  other  fpecifick  thing,  in  lieu  of  her 
twojixtbs  J  or  the  uncle,  a  flave  or  a  carriage,  in 
ihe  place  of  \i\%Jixth  part,  the  remainder,  which 
would  he  four  parts  in  the  firft  cafe,  SLXidiJive  in 
the  fecond,  muft  go  to  the  other  claimants  in 
proportion  to  their  £ha,res.     -Again  j  if  Amru 

leave  his  mother  Fat i ma,  two  fillers  by  the 
fame  mother,  Latifa  and  Solma,  and  the  fori 

of  a. paternal  uncle,  Selimj  here  alfo  the  in-* 
heritance  muft  be  divided,  by  the  rule,  Into^^Ar 
parts:  now,  if  the  deceafed  left  a  female  flave 
and  thirty  gold  mohrs^  and,  if  Solma  confented 
to  keep  the  Have  inftead  of  her  legal  iharc,  or  a 
Jixth,  the  remainder  of  the  property  muft  then 
be  divided  vDX.Qjive  parcels,  fix  gold  mohrs  in 
eachy  of  which  Fatima  and  Latifa  muft 
receive  each  one  parcel,  and  Seum,  the  three 
parcels,  which  remain.  It  is  obvious,  that,,  if 
the  firft  calculation  were'  made,  in  the  preceding 
cafes,  on  a  fuppofition,  that  the  taker -of  the 
fpecifick  thing  Was  dead  or  incapable  of  inhe- 
riting, there  would  be  either  a  defeSi  or  an  eX" 
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cefs  ■  lA   fome  of  the  allotments   to   the  other 
claimants. 

There  is  no  difficulty  in  the  chapter  on  the 
return  *,  except '  what  arifes  from  the  Arabick 
idiom,  to  which  the  reader  is  probably  by  this 
time  habituated ;  but  it  is  neceffary  to  remark, 
that,  although,  by  the  -letter  of  the  Koran  and 
the  ftri£t  rules  of  law,  no  return  can  be  made 
to  the  ijoidower  or  widow,  yet  an  equitable  prac- 
tice has  prevailed,  in  modern  times,  of  return- 
ing to  them  on  failure  of  Jharers  by  blood  and  of 
dijlant  kindred.  The  laft  cafe  in  the  chapter  can 
rarely  occur ;  and  the  refult  of  the  calcuktion 
(which  fills  ten  pages  in  the  Perfian  work  of 

Maulavi  Kasim)  is,  that,  of  1440  parcels,  the 
faur  widows  take  (36X5=)  180;  the  nine 
daughters  (36X28=)  1008  j  and  thtjix  female 
anceftors  (36X7=)  252  ;  fothat  45  parts  go  to 
each  widow,  112  to  each  daughter,  and  42  to 
QdiZh.  female  ancefior. 

The  rights  of  the  paternal  grandfather  have 
been  more  difputed  than  any  other  point  of 
Arabian  law  ;  no  fewer  than  feventy  contra- 
dictory decifi,ons  having  been  made  concerning 
them  in  the  reign  of  Omar  ;  but  the  difpute  is 
now  fettled  among  the  Sunnis  according  to  the , 
opinion  of  Abu  Hanifa  ;  and  the  chapter  on 
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divifion  feems  to  have  been  inferted  merely  from 
tefpedt  to  Abu  Yusuf  and  Muhammed,  who 
diflented  on  this  point  from  their  mafter  * :  it 
is  one  of  the  cleareft  chapters  in  the  Sirdjiyyab, 
and  will  be  ufeful  to  us,  if  the  queliion  fhould 
arife  in  a  family  of  Shidhs^  who  follow,  no 
doubt,  the  opinions  of  Alt  and  Zaid.  The 
cafe  called  dcdariyya^  which  was  decided  hy  the 

fon  of  ThaBit,  and  has  acquired  fuch  celebrity 
in  Irak,  that  It  is  diftinguilhed  among  the  law- 
yers of  that  country  by  the  epithet  of  cdgharrd^ 
or  the  luminous^  is  a  perfpicuous  example  of  the 
grandfather's  divifion'  in  a  double  ratio  with  the 
filler :  the  conjedlure,  formerly  hazarded  by 
myfelf,  that  it  was  named  acdartyya,  becaufe 
the  rules  of  inheritance  are  difiurbed  by  it  in 
favour  of  the  grandfather,  had  occurred,  I  fee, 
to  fome  Arabs^  and  is  mentioned  by  Sharif 
without  difapprobation. 

It  will  be  neceffary  to  illuftrate  by  examples 
the  chapter  on  fuccejjion  to  vejled  hereditary  in- 
terejts  f ;  and,  firft,  we  may  fuppofe,  that  Zaid 
had  two  wives,  named  Zaineb  and  Latifa, 
and  that  Zaineb  died  pofTefled  of  feparate -pro- 
perty, leaving  her  hufband,  her  mother  Zuhr  a, 
and  Hind  A,  her  daughter  by  her  former  huf*- 
band:    now  the  legal  Ihares,  in  order  as  the 
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fliarers  are  named,  Would  be  a  fourth^  a  Jixth^ 
and  a  rhoieiy ;  fo  tha;t  regularly  the  eftate  fhould 
be  divided  into  twelve  parts,  but  it  is  here  di- 
vided vaXjafour^  becaufe  there  muft  be  a  return 
to  ZuHRA  and  Hind  a,  in  the  proportion  o£ 
their  fhares,  tha,t  is  as  one  to  three ;  but,  when 
Zaid  has  taken  his  fourth,,  the  three  fourths. 
Which  remain,  cannot  be  diftributed  in  that  pro- 
portion ;  and,  fince  three  zndfour  are  prime  to 
ieach  other,  we  therefore  multiply  four,  confi- 
,dered  as  the  number  of  perfons  entitled  to  a  re- 
turn, into  four,  the  denominator  of  the  huf- 
Band's  Jhare^  and  the  fquare  number  anfwers 
the  purpoie  of  integral  diftribution ;  for  oijix- 
/e^-^  parcels  Zaid  will  be  entitled  to _/oz/r,  Zuh- 
RA  to  three^  and  Hinda  to  nine. 

Suppofe  next,  that  Zaid  himfelf  dies,  before 
any  diftribution  adually  made,  leaving  only 
Latifa  before-mentioned,  his  mother  BasiRA, 
and  his  father  Abid:  h.txe  four  parts  of  the 
former  inheritan<:e  having  vefted  in  him,  the 
diftribution  is  eafy;  one  part  going  to  Latifa, 
as  }\Qv fourth,  one  alfo  to  Basira,  as  her  third 
of  the  rejidue,  and  two  parts  to  Abid  ;  in  exad 
proportion  to  theix  feveral  claims  on  his  own 
eftate. 

Thirdly,  fuppofe  Hinda  to  die  before  any 
actual  diftribution,    leaving  the   before-named 
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ZuHRA,  her  grandmother,  Zubaida  her 
daughter,  and  two  fons,  Ha'tif  and  Bashar: 
now  fhe  had  a  vejied  interejl  in  nine  parts  out  of 
^Qjixteen,  and,  her  own  eftate  being  divifible 
into^AT  parts,  we  obferve,  that  nine  2x1^  Jtx  are 
Gompofit  to  each  other,  or  agree,  as  the  Arabian 
pnrafe  is,  in  a  third  \  fo  that  a  third  of  fix,  or 
two^  muft  be  multiplied  into  Jixteen,  and  the 
product  thirty-two  will  be  the  denominator 
for  both  cafes ;  for  of  thirty-two  parts  nine  will 
veft  in  ZuH.RA  ffx  as  mother  to  Zainebj 
and  three  as  grandmother  to  Hind  a),  twelve  in 
the  two  fons,  three  in  ZubAida,  and  eight  in 
Z  A  id's  reprefentatives ;  fince,  to  afcertain  the 
fhare  of  each  individual,  the  juft-mentioned 
ihares  out  oi Jixteen  muft  be  multiplied  by  two^ 
and  thofe  out  oSJix,  by  three^  which  is  here 
called  the  meafure  of  Hinda's  vefted  intereft. 

Let  us  fourthly  fuppofe,   that  Zuhra  alfo 
dies  before  any  diftribution,  leaving  her  huf- 

band    Caab,   and   two    brothers   Calib    and 

Tarif.  Now  her  own  eftate  is  arranged  by 
four,  the  hufband  taking  a  moiety,  and  each  of 
the  reliduaries  one  fourth  ;  butyo^r  and  nine  are 
prime  to  each  other ;  ■  and  f our ,  therefore,  mul- 
tiplied by  thirty-two,  produces  an  hundred  arid 
twenty 'eight,  the  denominator  of  both  cafes': 
we  muft  then  multiply  hyfour  the  fhares  out  of 
thirty-fwoy  and  by  nine  the  fhares  out  oi  fouf-^ 
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and  the  produds  will  be  lots  of  the  feveral 
claimants  ;  eight  parcels  going  to  Latifa,  fix- 
teen  to  Abid,  eight  to  Basira,  forty-eight  in 
moieties  to  Hatif  and  Bashar,  twelve  to  Zu-r 

A 

BAiDA,    eighteen  to    Caab,    and   eighteen  in 

moieties  to  Calib  and  Tarif. 

We  need  only  add,  that,  although  the  con- 
clufion  of  the  chapter  before  us  be  obfcured  by- 
its  extreme  concifenefs,  yet  it  plainly  means^ 
that,  "  when  any  number  of  heirs  die  fuc-^ 
^'  ceffively  before  the  diftribution,  if  ih&Jhares 
^'  vejied  in  the  laft  deceafed  do  not  quadrate 
*'  with  the  arrangement  of  his  own  eftate,  we 
"  muft  confider  all  thofe,  who  died  before  him, 
"  as  one  deceafed  heir,  and  himlelf  as  xhefecondy. 
''  and  then  work  by  the  preceding  rules ;"  to 
give]  more  examples  would  be  very  eafy,  but 
the  reader  would  find  them  infupportably  te-^ 
dious, 

All  controverfies  on  the  claims  of  the  next  of 
kin,  who  are  ntithex  fjarers  nor  refduarieSf  are 
now  at  an  end  *;  for  it  feems  to  be  fettled,  that 
they  fupceed  according  to  the  order  prefcribed 
in  our  text. 

I.  On  the  frji  clafs  of  diftant ,  kindred  the 
do£l;rine  of  Abu  Yusuf  has  far  more  fimplicity 
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than  that  of  Muhammed,  in  which  there  is  an 
appearance  of  intricacy  ;  but  an  attentive  reader 
will  find  no  difficulty  in  the  cafe  reduced  to  the 
form  of  a  table,  in  which  the    loweft   of  the 
fix  ranks  are  fuppofed  to  be  the  claimants  of 
Amru's  eftate*:  he  will  fee,  that  Abu  Yusuf 
.  would  divide  that  eftate  \qX.o  ffteen  parts,  giving 
one  to  each  of  the  female,  and  two^  by  the  rule  ' 
in  the  Koran,  to  each  of  the  male,  defcendants ; 
but  that  Muhammed  would  arrange  it  injixty 
parcels,  twenty-four  of  which  would  go  to  the 
reprefentatives  of  the  three  fons,  and  thirty-fix 
to  thofe  of  the  nine  daughters ;  due  regard  be- 
ing paid  to  the  double  portion  of  the  male  de- 
fcendants, fo  as  to  bring  the  fliares  of  the  twelve 
claimants  to  the  following  order  from  the  left 
hand,  twelve ^  eight,  four\  nine,  three,  fix ;  fix^ 
two,  four;  three,  two,  one.     The  corredtnefs  of 
this  method  has,  it  feems,  obtaiAed  it  a  prefer- 
ence over  that  of  Abu  Yusuf,  whofe  pradiice, 
however,  is  followed,  oh  account  of  its  facility, 
in  Bokhara  and  fome  other  places  ;  although  of 

the  two  different  traditions  from  Abu  Hanifa, 
that  reported  by  Muhammed  be  the  more 
publickJy  known  and  the  more  generally  be- 
lieved^ 

The  reader  would  be  unneceflarily  fatigued, 
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if  we  were  tcr  exhibit  every  ftep  of  the  arithme- 
tical procefs,  by  which  the  eftate  of  Amru  mud 
be  diilributed,  according  to  the  opinion  of  Mu- 
HAMMED,  between  his  great  grdndfon  by  fe- 
males only,  and  his  two  great  granddaughters^ 
who  have  the  advantage  of  a  male  in  the  line 
of  defcent  * ;  nor  does  the  fe£tion  concerning 
the  difference  oijides  require  elucidation, 

II.  On  the  fecond  clafs,  or  the  grandfathers 
^vA  grandmothers,  who  are  excluded  from  yZ^^r^jj, 
we  need  only  fum  up  the  dodlrine  of  our  au- 
thor in  the  words  of  Sharif  : — *'  The  degrees 
**  in  this  cafe  are  either  equal  or  unequal ;  if 
**  unequal^  the  nearer  is  preferred  ;  if  equals  the 
*'  preference  is  given  to  the  perfon  claiming 
*'  through  a  Jharer  j  if  there  be  an  equality  in 
*'  that  refpedl,  xhe^des  muft  be  the  fame  or  dif- 
*'  ferent ;  if  different,  the  diftribution  muft  be 
*'  made  in  thirds,  the  paternal  fide  having  a 
**  double  allotment ;  if  the  fame,  the  fexes  of  the 
*'  roots,  or  ainceftors,  muft  agree,  or  not ;  if 
"  they  agree,  the  eftate  muft  be  diftributed  ac- 
"  cording  to  the  perfons  of  the  branches,  or 
"  claimants ;  if  not,  according  to  the  firfi  rank 
*'  that  differs,  as  in  the  preceding  clafs  f ." 

III,  There  feems  no  difficulty  in  the  chap- 
ter X  on  the  third  clals  of  diftant  kindred  ;  but 

*  Page  247,  248.    -         f  Page  249,  %  Page  250. 
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jt  muft  be  renaarked,f  that  although  the  bi'others 
and  fifters  by  the  fame  mother  only  take  equally, 
according  to  the  Koran,  without  any  diftindioa 
of  fex,  yet  that  exception  to  the  general  rule  by 
no  means  extends  to  the  ijfue  of  fuch  brothers 
and  fillers, 

IV.  Although  the  claims  of  uncles  and  aunts^ 
in  three  cafes,  ^e  clearly  explained  in  the  text  */ 
yet  it  njay  not  be  improper  to  fubjoin  an  ex- 
ample from"  the  commentary  of  Maulavi  KA'^ 
SIM,  which  the  following  pedigree  will  make 
more  intelligible  than  his  dry  ftate  of  the  cafe : 

jHiNDA — Annv—Sulmal — Suhail) — Umah 
Lebi'd  Zaineb       Azxa  Becr 


y "-^ 

Zaid, 


Amru,  having  had  by  Hind  A  a  fon,  named 
Xebid,  married  Sulma,  by  whom  he  ,had  21, 
daughter,  named  Zaineb  ;  after  Amru's  death, 
Sulma  married  Suhail,  to  whom  fhe  pro^ 
duced  AzzA,  and  after  his  death,  fhe  married 
Umar,  by  whom  fhe  became  the  mother  of 
Becr  :  now  Zaid  was  the  fon  of  Lebio  and 
AzzAj    and  he   died,   leaving  no  heirs   but 

*  P^ge^SS. 
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Becr  the  brother,  hj  xhefame  mother ^  of  his 
mother  Azza,  and  Zaineb,  who  was  his  pa- 
ternal aunt  by  the  fame  father  Amru,  and  his 
maternal  aunt  by  \h.Qfame  mother  Sulma.  In 
this  cafe,  the  property  of  Zaid  muft  be  divided 
into  nine  parcels,  of  which  the  paternal  zmxA 
will  have  t%m  thirds-^  and  the  remaining  third 
will  go  to  the  maternal  uncle  and  aunt  in  the 
ratio  of  two  to  one;  fo  that  Zaineb,  in  her 
two  charaders,  will  be  entitled  Xjafeven  ninths. 

There  feems  no  neceflity  to  expatiate  on  the 
children  of  uncles  and  aunts,  or  on  the  coufins^ 
.  as  we  fliould  call  them,  in  different  degrees  *  ; 
becaufe  the  text  will  be  fufficiently  perfpicuous 
to  thofe,  who  perfectly  underftand  the  preced- 
ing fedtions :  but,  fince  a  curious  cafe  is  put  by 
Sharif,  I  am  unwilling  to  fupprefs  it;  efpe- 
cially  as  it  will  throw  light  on  the  whole, fubjedl; 
before  us.  Tht  father  of  Amru  had  a  brother, 
Zaid,  and  two  fillers,  Zaine^  and  Aaisha, 
by  the  fame  father  only :  his  mother  alfo  had  a 

brother,  Hareth,  and  two  fillers  by  the  fame 
father,  named  Hind  a  and  Asima  :  firll,  his 
father  and  mother  died ;  then,  all  his  uncles  and 
aunts^  leaving  the  .following  iffue :  Zaid  left 
two  daughter's  daughters,  who  were  alfo  the 
daughters  of  Zaineb's  fons ;  Aisha,  two  fons 

*  Page  255. 
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of  her  daughter;  Hareth,  two  daughter's 
fons,  who  were  alfo  the  fons  of  the  fon  of  Hin- 
PA;  and  AsiMA,  two  daughter's  daughters; 
as  in  this  pedigree : 

Zaid.     Zaine?.     Aa'isha.    Ha'reth.    Hinda.     Asima, 

D. S.  D.  D. S.  D. 


D.  D,  S.  S.  S.  S.  D.  J), 

Amru  himfelf  afterwards  died,  with  no  heirs 
but  the  grandchildren  of  his  uncles  and  aunts : 
In  this  cafe  Abu  Yusttf  would  have  divided 
the  inheritance  into  thirty  parts ;  twenty  for  the 
paternal  fide ;  that  is,  Jive  for  each  of  the  fons, 
and  as  many  for  each  of  the  daughters,  who 
have  a  double  relation  ;  and  ten  for  the  maternal 
fide,  or  four  for  each  of  the  fons,  who  are  dou- 
bly related,  and  one  for  each  of  the  daughters: 
but  Mohammed,  having  divided  Amri/s 
eftate  into  thirty-fx.?\\<iimtnX.%  would  have 
given  twenty 'four  to  the  paternal,  and  twelte 
to  the  maternal  fide;  that  is,  fix  to  each  of 
Zaid's  granddaughters,  as  fuch,  and  four  to 
each  of  them,  as  granddaughters  of  Zaineb'; 
two  to  each  of  Aaisha's  grandfons;  three  to 
each  grandfon  of  Hareth,  as  fuch;  and  two 
more  to  each  of  them,  as  grandfons  of  Hind  A; 
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while  one  thirty-Jixth  part  would  have  gone  to 
each  of  Asima's  female  defcendants.  Therea- 
fon  of  thefe  diiFerent  diftributions  will  appear 
fronjL  what  has  preceded ;  but  the  arithmetical 
procefTes  would  fill  many  pages,  and  would  be 
thought,  I  am  perfuaded,  unneceflarily  prolix. 
On  the  chapter  concerning  hermaphrodites  *, 
I  Ihall  make  no  particular  obfervation ;  fmce 
monftrous  births  are,  I  truft,  extremely  rare  in 
all  countries,  and  the  fubjefl  is  too  fhoclcing  to 
be  difcufled  without  a£tual  neceflity;  nor  will 
it  anfwer,  I  imagine,  any  ufeful  purpofe  to  re- 
late the  old  Arabian  ftories,  and  ftrange  opi- 
nions of  fome  lawyers,  concerning  the  longeij 
poflible  time  of  geftationfj  which  is  now 
limited,  pn  the  authority  of  Aaisha,  one  of 
Mohammed's  wives,  to  two  years;  and,  though 
the.-  Mufelmans  have  traditionary  accounts  of 
three,  four^  or  even  five  children  produced  at 
one  birth,  yet  the  pradtice,  we  find,  is  to  re- 
ferve  the  ftiare  of  one  fon;  or  that  6f  one  daugh^- 
ter^  if,  on  fuppofition  of  her  birth,  the  fum 
referved  would  be  larger  ij:.  The  pradice  of 
refervation  for  the  unborn  child  is  well  explain^ 
ed  by  the  cafe  in  the  text,  to  which  we  may 
now  proceed,  fince  the  reft  of  the  chapter  need.s 
no  illuftration  ;  unlefs  it  be  neceffary  to  inform 

.*  Page  256.-  t  P^ige  268.  J-  Page..259,  260. 
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tiie  reader,  that  a  widow  ought  by  law  to  ab- 
ftain   for   a    certain   time   after  her  hufband's' 
death,  from  the  careffes  of  any  other  man  ;  and, 
if  fhe  freely  cOnfefs  that  flxe  has  not  abftainedy 
it  cannot  be  certain,,  that  her  huiband  was  the 
father  of  a  child  born  more  than  fix  months 
after  his  death.     Let  us  then  fuppofe  Amru  to 
die,    leaving  a  daughter  Zaineb,  his  mother 
AsuMA,  his  father  Lebid,  and  his  wife  Hin- 
DA  enfeint  *.     So  that,  if  a  male  child  be  born, 
Amru's  eftate  ought  regularly  to  be  divided 
into  twenty-four  parts,  but,  on  the  birth  of  a 
female,  into  twenty-feven ;  becaufe,  in  the  firft 
cafe,  the  Jhares  are  an  eighth^  for  the  widow, 
and  2,Jixth  for  each  of  the  parents  ;  but,  in  the 
fecond,  befides  the  fhares  juft  mentioned,  the 
daughters  would  have  two-thirds  between  them, 
and  it  would  be  the  cafe  of  Mimbtriyya^.    Now 
three  is  the  common  meafure  of  twenty-four  and 
twenty-feven^  and  the  feveral  meafures  of  thofe 
numbers  are  eight  and  nine^  either   of  which, 
multiplied  into,  the  oxhtx  whole  number,  gives 
two  hundred  and  Jixteen  for  the  produdt;    and 
that,    according  to  what  has  preceded,   is  the 
number  of  fhares  into  which  the  inheritance 
muft  be  actually  divided.      In   the  firft    cafe 
HiNDA  would  have  twenfy-feven  fhares  jLebib 

*  Page  260.  Page  227,  228.. 
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and  AsuMA,  each  thirty-Jix\  the  pofthumous 
tanfe'uenty-eight^  and  Zaineb,  his  fifter,  thirty- 
nine  \  but,  in  the  fecOnd,  the  widow  would 
have  twenty-four  I  and  each  of  the  parents, 
thirty-two ;  while  the  pofthumous  daughter  and 
her  lifter  would  divide  the  remainder  between 
them,  each  taking  Jixty -four  fhares.  Should 
four  pofthumous  fons  be  born,  ninety-'nine  fhares 
would  go  to  the  widow  and  both  parents.;  while 
the  remainder  would  be  divided  among  the 
children  by  the  rule  before  mentioned,  Zaineb 
receiving  thirteen  parts,  and  each  of  her  bro- 
thers twenty-fx ;  but,  in  the  cafe  of  a  mifcar- 
riage,  the  daughter  would  be  entitled  to  a  hun- 
dred and  eight  parts,  or  a  moiety  of  the  whole 
eftate,  and  the  nine  parts  remaining  would  go  to 
Lebid  as  refiduary  heir. 

The  time,  at  which  an  abfent  perfon  is  pre- 
fumed  in  law  to  be  dead,  has  varied,  we  fee,  in 
different  ages*;  but  the  modern  practice  I  under- 
ftand  to  be  this:  if  Zaid  has  been  fo  long  ab- 
fent, that  no  man  can  tell  whether  he  be  dead 
or  alive,  and  lifeventy  y^ars  have  elapfed  from 
the  day  of  his  birth,  he  is  prefumed  to  be  dead, 
as  to  his  own  property,  from  the  end  of  that 
term,  but,  as  to  his  hereditary  claims  on  the 
property  of  another,  from  the  day  of  his  abfence  j 

*  Page  26?. 
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fo  that.  In  the  firft  c^fe,  hd  perfon,  dying  within 
the  feventy  years,  could  have  inherited  .any  part 
of  his  eftate;  nor,  in  the  fecond,  could  he  inherit 
from  any  one,  who  died  after  the  day,  when  he 
'  firft  was  miffed.  Though  the  arrangement  of  an 
inheritance,  on  which  an  abfent  perfon  may  have 
a  claim,  be.  fufficiently  clear  from  what  has  juft 
preceded,  yet  a  feigned  cafe  in  illuftration  of  it 
will  not,  perhaps,  be  thought  wholly  fuperflu- 
ous.  If  Hind  A  then  die  at  Murjhedahdd,  leav- 
ing Amru  her  hulband,  with  two  fillers  of  the 
whole  blood,  NA''DiRAandSACi'NA,  allrefiding 
in  that  city,  and  a  whole  brother  Zaid,  who 
has  long  been  abfent  and  unheard  of,  we  muft 
confider  what  effect  his  life  or  his  death  would 
have  on  the  inheritance  :  if  he  be  dead,  Amru 
muft  have  a"  moiety  of  the  eftate,  and  the  fifters 
two  thirds  between  them  ;  and,  if  he  be  living, 
the  widower  will  ftill  have  a  right  to  his  half, 
but  Zaid  will  take  twice  as  much  as  either,  of 
the  fifters.  Now,  on  the  firft  fuppofition,  the  aC- 
fets  of  HiNDA  muft  be  divided,  as  we  have 
Ihown,  mtojeven  ihares,  of  which  Amru  muft 
have  three^  and  each  of  the  fifters,  two',  but,  on 
the  fecond,  into  eight  parts, /owr  of  which  go 
to  the  huft)and,  and  /wo '  to  the  brother,  while 
Nadir  A  and  Saci'na  can  only  have  one  a 
piece;  fo  that  the  widower  has  an  intereft  in 
fuppofing  Zaid  alive,  and  the  fifters,  in  fup- 
pofing  him  dead:  fifiy-fix^  therefore,   or  the 
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produd  ot  feven  and  eight,  which  ate  prime  to 
one  another,  is  the  number  of  fhares,  into  which 
the  eftate  muft  be  divided  ;  tzventy-four  of  them 
being  delivered  to  AmTcLv,  and  feven  to  each  of 
the  females,  as  the  leaft  fhares  to  which  they  can 
in  either  event  be  feverally  entitled ;  if  Zaid 
then  return  to  the  city,  Jour  fhares  more  go  to 
Amrtj,  and  fowteen  are  the  right  of  the  bro- 
ther ;  but,  if  his  death  be  proved,  or  prefumed 
by  lapfe  of  time, ,  the  eighteen  referved  fhares 
mufl  be  divided  equally  between  Saci'na  and 
Na'dira,  to  complete  their  tzu o  fevenths,  vrhich 
the  law  gives,  in  that  cafe,  to  each  of  them. 
The  Perjian  commentator  has  added  three  cafes, 
in  one  of  which  the  two  firft  divifofs  of  the  aC- 
fets  are  compofit  to  each  other;  but  the  opera- 
tion in  all  of  them  is  too  eafy  to  require  an  ex- 
ample. 

In  the  fedions  concerning  apoflates  and  pri- 
ioners  of  war*,  there  feems  to  be  no  obfcyrityj 
but  it  is  proper  to  add,  that,  as  the  law  is  now 
fettled,  the  heirs  of  an  apoftate,  who  were  in 
being  at  the  time  of  his  death,  are  entitled  to 
their  legal  fhares,  whether  they  were  born  be- 
fore or  after  his  apofl:afy  ;  though  a  hufband  or 
wife  cannot  fucceed  to  an  apoftate,  becaufe  a 
■change  of  religion  is  an  immediate  diflblutioa/of 
the  marriage. 

*  Page  264. 
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We  are  now  come  to  the  concluding  fedion, 
which  cannot  be  better  iUuftrated  than  by  two 
feigned  cafes  from  the  Perfian  and  Arabian  com- 
ments. I.  Zaid  and  his  daughter  Abla  were 
at  fea  in  the  fame  fliip,  together  with  Bashar, 
his  brother's  fon,  and  his  great  nephew  Amru, 
fon  of  Bashar:  the  fhip  was  loft,  and  all, 
who  were  in  it,  perifhed;  fo  that  which  of 
them  firft  died,  could  never  be  clearly  afcer- 
tained.  Now  Amru  left  behind  him  a  wife 
and  a  daughter;  and  Abla  had  an  only  fon: 
In  this  cafe,  by  the  opinion  of  Abu  HAnifah 
and  his  followers,  the  four  drowned  perfons 
are  fuppofed  to  have  perifhed  in  the  fame  in- 
ftant,  and  their  feveral  eftates  go  to  their  fur- 
viving  heirs  refpe(3:ively,  according  to  the  rules, 
which  have  been  already  explained ;  but  by  one 
of  two  traditions  from  Ali,  the  aflets  of  Zaid 
being  equally  divided,  and  Abla  being  fup- 
pofed to  have  outlived  her  father,  the  fon  takes 
one  moiety  in  her  right,  while  the  other  moiety 
is  conceived  at  firft  to  have  vefted  in  Bashar, 
and  then  in  Amru,  between  whofe  widow  and 
daughter  it  is  diftributable  according  to  law. 
2.  Ka'sim  and  his  younger  half-brother  Hasan 
were  drqwned  in  the  fame  boat,  each  leaving  a 
mother,  a  daughter,  and  a  patron,  by  whom  each 
of  them  had  been  manumitted :  then,  if  each  of 
(hem  left  ninety  pieces  of  gold  on  fhore,  the  prp- 
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perty  of  each  mull  be  feverally  diftributed,  ac- 
cording to  the  Hanifeans  ;  the  daughter  of 
each  taking  half,  or  forty-five  pieces;  the  mother 
Tifixth^  ox  fifteen^  and  the  manumittor,  as  refi- 
duary,  the  thirty  pieces  which  remain;  but  ac- 
cording to  Alt,  the  younger  brother  Hasan  be- 
ing firft  confidered  as  the  furvivor,  that  refidue 
veils  in  him,  and  is  then  diftributed,  in  the  juft 
mentioned  ratio ;  half  oi  it,  ox  fifteen,  ^ova^^  \.o, 
his  daughter;  z.fixtb,  or  five  pieces,  to  his  mo- 
ther J  and  te%  the  refidue,  to  his  patron ;  nextj, 
Ka'sim  being  fuppofed  to  have  furvived,  the 
fame  rule  is  applied  to  hin>;  fo  that  the  daughter 
of  each  takes  on  the  whole  fixty\  the  mother, 
twenty ;  an^d  the  manumittor,  ten  pieces  of  gold. 


iJfiJy>J\     (Js^JLaJIIj    (__5vW*^I    L_>U^=ill    Il\*    2^   <->^ 


•  • 


«XAJ*llaAM«Jl 


•OS   >»5;  >  o  o        *•  >      >  0^5.        5  o£      ^  ^      o 


,-        »■  --    = 


N.B.  The  Arabic  sheets  must  be  placed  according  to  the  signatures  (from  the 
right  hand  to  the  left)  so  as  to  begin  where  an  English  book  would  endj  and  to  end 
where  that  would  begin.    To  follow  page  322,  vol.  vi. 


wM.l 


^  .         ^  ' 


Ji^  iS  ,£ 


.,^^J.^*.  f  .  .  .>J.J>*i3£       . 

♦     .    l^tK:^lj1 i^J^I^I     ....       »A 


^  ^ 


.     .   ^^1 ^^1     ....      H 


K  ■>-?>.   o  ,  ^  'J  s  J     J ,  >o:? 


.     AA^sjLyJr  ....     aX^JQI    ....     >>. 


If     'y.  o        a     o    ■:^  >>o         "Syi      '•07 


>0   J      7^  >0   J      Lj 


.     .     ^Sl   .     .      ..    .     .      .  ^fl     .     .      .     .      V\^ 


>  ^     "       >     ^  -■ 


ri*' 


vijuSil.  ■  .      .      .      .       CL>U!ii!.      .      .     .     11 


.& 


o        o^o  o  o  o       o  ^o 


^^'-  •  •  •  •  ^^ 

It  ...  —    .„     . 


JT     O 

a  n    •                              o                  o     ' 

OvAJ. 

.  Ckij  .                     CX*J  .  .  C:^AJ  . 

iTOS'OB'O  O  O  JO 


•i  i 


iTO.S-OS'O  o  o  o  o  o 

OJ^  Oi^  (^1  Civu.  LXiiJ  CXaj  (^jI  Ovaj  ....     IV 

!.-;  .  .      .  ...  ... 


(V 


.lill.     ....      .^^I IV 


,^ 


^^^^U/-^'*    ■    '    •   (:>i^-UP'"    •    •    •    IV 


IV 


VOL.    VI.  I 


•  "•i;. 


-^        ^ 


•JO      s    S 


9^ 


.      ^JLU3 


5=  --■  o 


>   o 


=  ^  o 


.    .  cyOJIj .   . 


JO       c  < 


OJ<0,, 


&Xt£> 


'=5^  r>1 


UX1    . 


^  •^  ?,.5 


M' 


I 

.    iJ3C  ...»    uCJU   .   .   . 


A-fU  t!vl     .       .       •        V_itsL  (.,1 


•        •       • 


•      ••       ♦     ,     ' 


(1^ 


l(* 


Oci.1      .      .      . 
(S^\   ....       ^J^t      .     .      .     .     fo 

.  .  .  .  y^\ ....  2^1?!  .  .  .  .  ,0 


10 


ti^Lyjl         .  .  .  ^^gi  .  .  .  .  (0 


e^.  )i  J  stp.^1  •'^y  j»Y^  OaJj  <j£=>  JLr'  '^^l?^  ^ 


rt 


rl' 


IZ^^y^W^ '  S^li>^  ^*:^*>  ^^V ' '■t'"'^ 


>»   >r^  ^ 


'  -^         ^    ^ 


^o.    ^^  ^  ^        0^0         ,  ^      j-05     ^    JOS  sJ^ojo     ^  ,      :, 

ijo  UJ I  >-S^  Vr^  U'*^  (-JbETjl  JJjjl  Ou"     J  i  CuUli^l 

>o         000  >^^^J^  ^o  >.;       J>^^0,^>.        OJJ 

^j^A^Jo**^  I  aXij^^^  A«eJ^l  (Jl^/j  AA>»*A^=5i  L^  &iy^^ 
>  >  o J         >  o         S'l  "*  ?  1 1   "'  ^      ^     ■"      •  I  'J  1 1    '  "^      ^    -  o     ,''-'?', 


\ 
AjM  Jl  (^1^  cXa^l  v-Juj  J  fdf  AjI  ^I^  ^-J'  />Ua  (^_^  scXyJr 


n  J  J  n  y      -^  >     -^  ^7  j-o,     '^    y  y    ^   s? ,'  ^     ^■Jjfj       'jjjD^      11''"' 

O  J  O  jOJOx^        x        O  >         O  >  S    OjO^  OJO^O         J    ^ 

r^  L    *    ^  ^     -  ••  s 

'\^Y--  ""   Vt      "     ^-'''    '.     -'•?."^      ?•'      "<     •?.- 
^^U^  Ojjyo  (jL«e  ;,;_j^  A-i-V*^  ''~*'^  V.^^  '*/'^  ^— Aa*  /O 


so^     ^jo     ^^s^^Os^oj^o     >     >     >    >-J5;       j^  >^r)       >  o  4 

*y*j  L-««^AaJo  AJU^I  (jjjAaJI  ^jU   liilj  aAJI  &y2^  AXcCS^I 

A'^V^J  JyU^j  ^»«  (^SUIjl^  ^^.^  lyy^^^AiOU 

i 

jtfsO  ^     >    O  J  O       >^  •   O  •     • -»•  •  '^    .  it     l''^  M  '^     ?  1  "^   '^         ^       - 

x  X  x'x  "Sxx^--^-' 

•S-x  X  >    J££  jO£    Jx    O        X  J    X  so  xO       X 

X      'a:  X  X  X       "    ^ 


OJOxO        J 


aSxJJ  5      -jax^JxC  >«JO      J     XX         Sx     ,   >  o   ^  u,    >  jojOxOx 


UJuUTj  liil  L/aaaaOJ  (j^  Uji^  jjl/Uo  iu^l  ^j;^-*  CXSfci^ 
>  ^  ^   o    o      ^  ..^^  o^    o       j-io     <|.^  ^>        .  ^%o^       o.yt  -J 

^  ^  ^  ^  ^ 

<*Vjj^^<'\  jOJu  i_J^j  AAA»j*yJ I  ^i**^  kr^^^ ^Y^ J**^ Aamjj 


'«'J        i^^OJO  ^    O  ^(j  ^        ^'^•'?, 


/ 


VOL.  VJ.  H 


c  ^  r   ..  ^ ,      .. 

qI/^^^  jJLJiij  c.^*?'  *^3^'  aXAkw««  ^^  aj^jj/oaXan*^  ^j-« 


(J      ^       ^      ^  OJOyO  O^ 


OcL.to  (^-i^uJJ  Ixsf^--*  0*^=^'' J  V^  ^»rJ'  £isV 


HA 


(jl  j^^  i^j^^j'Sl^osOsJiJl  tUaJplj  CUjjI  sKyil  ij^-^'  »i.j| 
J(.y3=-^I  jsO^  Jil  ^^    ±fyoJj}l)  ^i^^l  J  uL>y..Jol 

^^OJOs  ^^O       ^     (J  ^  O^O  1^        ^       O^       -741       ■'•J         ^^ 

=        ^        ==  =  =  x^  ^  ^ 

^--_^    o     ^j      ^^    ^,     s;j      ^^o     dj^s   ^   ^  ^    o     ,-oj     o         o^ 

Jx^OJO^       s=0      --0J      -»x<''       ^   -   ^       O       '        J         --        ^       ^SJJJJxOi 

U>(*Xvc^  y^  (^U  ^^J  'sAi^p  5jt3vA^  ^  ^i^ltil  (^g>>£^  »;tX«^ 
OS         0^0        £      --^        o       o^      o  jo:£o     jjcij     jxxOjo^ 

as      o     o^  ^^  Oi         0^0     o--  ^x     ^xSo^o      ^ui^j 

^    •'         "  ■'  I        ^         ^         "  ^ , 


"         0  5!>.0       ,>0  J--OtJ£j^ 


Ul^Lo  O^Xj  •!  ^^^-^-^J  ^".Xj'  l^aa^  i^ — «j*j  aAJI  a  -s^  cX^asE'* 
^■bj  L^J  ''^^'^ '  (._5^ O.Xy^'i^]  CaaJ  A>^5^I^Ji  ri^=  (Lyyjl_ 
^"■•^^^  (^'  (^  (C^iVS»J /^'  CS<A:i^I_j  tj«;^j'- V*-M^  CJ^>^' 

^i-^AC«  BtXi^U  Civ^j*!  cXiil*  ^jsjI  l-a>>v^j  ^ — tj*j«3ul  aAJ I  Ay=^ 


o 

t;l>-l>  cK-^  '  [^\£=^.  [^\j£i}jS  (__^  <J-iA^=J|Jv<^^(_£^;«jiUI 

h    ^    ^       ••  V 


rw 


rf'      -^     ^  >                                -.*  ••                                         -^    -^ 

>.         ^  **-  ^     ^  ^   ^  > 

*^t  Axwjj'  vixJLjAJ  J  ^ii*ff  Aty'lv'  tjJ^  J  ^^.r*^  ^^ 

'jtf                           ^  ^       ^  ^  ^                   ■*       ^  ^ 


JO  >o  J  o       -.JOx    ja       •'  ^      -  a^     J    o     jo,    ^j  --• 

^^  oa  0^0        o^  ^xxO^^^^^jo  0^0       a 

J^^^  ^OjO,        O^  JO  OO^iTO^O         O  ^J  ''iJClJy' 

OJ   O     --  O  oS  -ST    SxxJ    X     I    ^  ■'O^x        X     O  ■S'       o 

X  XXX  "x  "  XX 

,0      XX       a- -J 9,.    -.".n    v'-f"    i""-: "1       ''-'''   ^11 

-^X  ^Ux,  XXX  XX 

•    Ox         4;ri  y    n      o       JO  jxOx    xO        o        dx^xxOxOxxoa 
C:aJL*JJj  (^L,^*w  (j^J-XJ  J^*^'  A**wJ  {:yo^^J(JJ^  'j  ^yiW  I 

Ox        JO    x^Ox  xjx        Ox*?       a;         jo  xO  j'j^xa'O   > 


.XX  '^    X 


Jlij^  u-i^j  (V-A  IJ-^^^i^'  ^-^^  v-^^"^^^-?  (Y*^ 


HI 


■^        ,;;,■'>!      ^  -^    ^   '  ^      ,„  ^         ., '»^,       ^  ■      *  ^      ,-       '  . 

L-^LslU)   ^XXJI    &Yr^   ^—*-^^.  (^}  '-^'*^  /*^  ^1  ,aJI  5^3    ^-o 

ti<Ac^U>Ccl^  f*V^/  O'*^'  L:5^  (►'-^  '^^(/-^  c>^ 

.•  >       -*  -^-^  ^  *'  iff  -^ 

jy  I  -mJu  aUI  Ay=^  cX^cs:^  OJl^j  P-J^^  (^  ^'-/^' 
Ul*U«i2asJ.I  ^^Ly^=>  j^Ci^Jj]  ^_J\  J  l^^jjsLj  &j^\  C^M' 


•V  *    *  ,AJ 


•  ^ 


ov^  A»^=  jgi  u^ji  jj  «^^  ly^ji^vc^i  t^ij  jji 


<    -^     .    *^  ,   -^  -      -^ 


f^j^s^  U-IaS  &j\jjj\^\h  (^  ^JipUl  iy  i)  c:^Jl^'  ;!^ 


jo->^  a  ..-'•f'-.'-'j 


" --■  V- X-  X  ^  - -S     X       :?: 

^^x        ,  ^      ^    ^  ^  s= -^   -^  ^^  ^ 

XX  XX-^  -'*  -^  ^       ■■'       "  ^ 

l"^^        .5wxO         O  JiJ        -'xOOjJOx^xx  xOj        xOO 

i^  L_>^  jJl  o^;uJ  aX^=  jt^i *^.^3x/  Jiijo^lyb^  :^si\ 


Ji  J   J^       ^  ^  0^^:s:  uiJO^-  ^•Jou^  ^  ^         ^  OJO 

civU/o^Cj^  (.:>y^  (^j'  AA^^  loJ^I  <Jcs^  *JjlJ;>a. 


VOL.    VI.  G 


ajI  Jul  »o  u^il  LJj 

1  ".  -    '  . 


•  -^ 


aX/ ji^Ji  ^-Jbi^i  ^cx^i^  ci^'ii^i  &ji  ^  ^j:i^i 

•* 

19   JO  ^O'SO    ^  ^       ^  O    ^  ^  O  JO         Siu-»         •^Ot''x  S-'O      ^ 

^  c^ji'^ii  v:i*:iii:^i^  jrj=L:i(i  jL^  ^i^:i^i^  e^L^i^ 

».  J  • 

,1       o  a;  ^ottxt^        ^1^1''     ''    '  ''t    I  ■^  "^  vii  f^ 

^    ^^         U         =     ^  "    '  ,'      '^  £    X      •• 

JO  ^      a      X   o  jj^^^         o^^o^        ^s!^     «     ojjoj    ^o     ,» 

^J^  ^        -^  ^OSu,£^J^  S^^"-^^  O^^OSO«.^ 

L^XTiULkj  Jl=i.jl  ^^l^  ^l^  &v5:j  ^^^^-^AXi^lli^^ 


r^ 


.j<K 


'  ,  V.    ....     -.^  i't.  '  '. 

">    ^        y  XL    ^  J     ^  O      ^  ^OSO        ^         O       =s       •  0>  O  ^^Og  Oku    ^      JO 


S       -'-'                     ^OSO  ,       ^         O                     O^^O-gO       lu    ^          JO            x3  OSO 

^  O          u<. ,          ^O                ^                      ^^         ^         --^^^•O^^  ^OO 

•^        -^              ss=                 £   *•      -^             -'                                                          -*^  ss!              **■               ^ 

>  OS              ,1 


'5    JJxx   X           O  xxxOx-,          £      ^x  X  O  ^O^  JlOx         OjJO^v 

'JxJc:         J  ^xJTSxJx  lO^Oj^O^JS  Jx         X       X       J  OJOJJ^ 

O  Jjr>          >,         xO^^  Ox''  XX     iO  X  xOO                xxxxO 

^       -^^                  ^  -^                  ^                           ^  ^      ^  ^              h           *' 

^••ss'                ssxx  X^XxX  X  •'*• 

X     ^xO          CCJ  Jfi         J        XX  X,     JO  J     O        I     xO'  ^        ^T             ''         ''      I 

^           ^          .^      ^-                   ^  ^  ss  >- 

^      •   ^  ^      •     '='  w^^J             •  O  •     •       >        '     ^  ^   -;^  ^          ^       ^      ^             O        J  £0 

X  X                       =                  X  X  ^                                         X 


-^  -^       ^ 


O  ^  •  O^         O        0$  5;  ^p  O       w  "^  'J'^  i        -^  00         J  O  JO   ^ 

^li^jl  t^l  Jj^j  ^-;^l  ^  ^11^  ^  ^:^l 

O      ^  -£0  0  -^        y    OiO  y^     y     y       O  ^     '^    y         y  y  y  ^ 

J  ^    S.O   ^   uij^  S  ^       J       J   ^  x^  S0:£  u,;^^  S      ^  J        ^  0  J  o. 

^      X  o^-;  ^^^jj^x^aii      So         o  o        juJ-j^j^o  S 

(^l^^'^A,y42*JI  tXjj  LJ^  -^.^I  (^1  c:.v^J  «sAi^  JL^I  'v-Ol 

j^        ^      ^     J  oj     o     S  ^o  o^xO-go  lu  ^  JO  ^.  a  ^     J^o^  o  ^ 

=  ^oSj3;      jv       ^     s;^j>-o^  ^oso^      o      =5     ^ojja; 


••1  -     ^      ^^ 

>  -  -»  u;     S      O  ""^O  ^  O  J  J  ^O^  ^OQi  Q._j     1       Oil 

'■j.  •''•^^i''      ''•'•'        ''"'mi        i''''  ^oo       ^o     ^ 

"  h    '^  -^       ^  ••  ^  ^    ^     »         /^ 


#^--?,        ,o^j      o     S-'O  --o£  ^j 


OJO         w^       ^O  ^O       £^u,  ^OjO^       >-O^j0       SxO       J^ 


o^o    ^o    o      ^     o^^o  j_»   ,  ^  •    o  ^  ^  <? 


C<vaj  c:^^  (cH'j  >-^^^  ^ih'  '-^  '^h'  '-v^^  c:^aj  C^naj  .^aaj 


B-    O 

-^ 

^r  o 

r— 

a  o 

OUj 

OiJU 

c:^ 

^ 

^ 

'- 

a  >» 

G    O 

O   '■) 

• 

J* 

1       ^ 

-*  -i^-*  J<£5^^. 

J  iu>  O       >       ^ 

tf  -*  ctnj. 

-o 

-.  J 

^O           ,        J 

O  J     o 

£  -o 

'vy*"  ^.r'^J  ^*^  L5^  (*V^  <-)y  '^'  '^■=^  <^^^ 


j^  J  AcLsi*!    lAJJVjj   Ly^tksi*.  i.^'oy^  /^Ot  OUaJI  ^jjI 

* 

u.A>^w2J    CZaJUJI    OaJu    {•^Jl    c:vmJ    AJusJ    (iU^'l    v^UJl 
lyY<«I  v_^.^A^  c:\-\>JI  c^vAj  cxo  (_5^  Ji^^ifcjsl  ^ — t^aiJI  «L^i 


^^^1  &XJ1  Ay=^  cX6^sr*  JjjJj  eH^/-^  ^V  CLr-«^  J 

•   O^  O        >-  O  Jul  -?^  -^       x>^0       ^O^-         O,  Oy-^-^C 

St   o  ^ 


'   -        ojjo  ^o^  ^     ^      oj       ^o^  ja     Jx        ^    ^    -3    J  ^  ^ 


Yi 


f  ^  OVO        ^  >^iv  JjSyJS         J. 


■   ^  X  ^  -^  ^  ^ 

^       <      •      ^    '*  £  ^  <^  ^,  ■        ^ 


XX'      X     s: 


c:^  ciaaj  Civij 


e^? 


Ox  O  O  O  ^0 

-        X     **  ^  X  ^  X       "       '^ 

.^.-Of  O    JJC      ^     Ox     J    xO    J   XOJJS        ->       X.       ..^OJO       SxO 

x  xJxOJxOJJS;  Jx        X  SxJxO        ,0        xOx'-xO 

^^^)^  J^'  *>*ijy  aXJI  <V=t^  fcXyS:'*  OJx  «  *^*1<-XjI_^Ua£Ij 

"  ^^,  x'xx  XXX 

xO  #xOS  £  OxO  0$  xO  x-Ot 

^UXclj  UUwgl  /y'UJI  (^^Jfl-JI  (^  (<*^'  >^>^^isrl  (_J^I 

XXX  ••     X  X  **x  ■    "      X  X  '  X 

O         O      xO  X  O  t  Jx  X    C/i  O  xOx    ^  O    J^O  O    J  jO  x    x 


VOL.  VI. 


•o     J  ,r,^    ,       '^        >     JS      j^       ;; 


-"^         ^       I    ;*      > 


A^l  Oou  C^ji.1  AijUo  ejUlilfj AAjlL;yJOI  Jots??  J 

C^iJ  I  ^^ !  ,^1  ^  ^mJuj  2r.rs?^y -J^  I V^ V 


*   o 

a    (J 

• 
> 

If    o 

a    <j 

a   o 

S'    0 

.<v« 

OS.J 

a    o 

^    o 

s    o 

s-    0 

O    r, 
> 

a   o 

• 

a-    0 

5-    o 

iT      0 

^    0 

^   o 

•»   o 

^1       ^ 

J    o 
C:^AJ 

^> 

9  n 

• 
< 

s-    o     ir    o 

C     0 

c:aaj 

s  o 

HI 


>■  -^ 


^j-U  JL^I  A^V^  A^l  &v^  cX.iJSr'  cXaC   *  ^JcjX)  AJdj  J 
^jsjI  CUa/J  jLiAj'  uJvi'l  (_iuJ!  ^j^jJoaJI  /j    i<**^'  oy^^ 


^     "  •        ^ 


""cJO^  OO  O  O  J  J.J  J  ^         s:0   S        J    O       ^  O    O 

•     ••  •  •       ^^    •  V  »•••  •      •♦  • 


OJ^  A2»^lXJi  /^I«  *>>!>*)I  ^U  ^JJ^I  c:^-A.J  CXaj  (^^  (Vj' 

^  h  ^  ^  ^  ^  \^  v^  ^  ^  ""  ^       ^ 


oj^o       j,^  o  _ ,5.5;   ^,' '      00^^       ■\(''?l     -'''?--'  '         ''"'''?l 


O     ^••O.  S       •OJ    iO  ^O   J 


^    -J   --^ 


^^..^^^Ij  ^>^_^^l  c^jjj'j  ^^  oJLj  5^V  (^Vi'  ^b 

^OoU  i^UUI  V-^U^I  Ly3>oai:j  C^^AX)J  tij=kyi^*j 


''-'-'  >-»^-<^1^  ^O^  O       ^      ■£   J    ^J  u/  J  ^ 


c:^Jl£=  &A*^2cJj  i^wg  C^*^  (j**:^'  V*:?/-^'  J^-^  (^^V^Lj^J 
-■  "        "^  U  "  -    •      -^  ^ 

^IJI  v.-tJw2J(  J  ^y  s^j^l  ly^ J  s^iii  i::jUjj  lo!^  j^I 


(A 


^^^^^1  ^  jj;^i  ^^     I  (^  o^.  ^^u  'i^3\^ 


^^  ••   ^    "  ^         ^^^ 

J>^3  V/^'J  A^.'-*-*  WyS^   0'^='   o' J  t3j^'  ^^^^^^^' 


0^0     ojo       a         ''       ''£.  ooj 


djiijij  jJ5i  ^uU  c^jil"  J^^^'  jvitLii  5^13  j^  '^i^" 


OvAJj  jrjj^^  AywgJUl  4>AJ   ul  vycj,  Ua^  Jill^j-aXJ^Uoy  j 

OxOxJa^O  XX         fiiJ  axx  Ox  Ox  OxjOO 

^jj  ^^  sJcsr  I  c:-u"U»  >J'  »<^j  '-^tJ  (:>^*^'  C^  c-J-JI 

_^  x==  csx-xx  X 

OJx      a    Jo  u/xOxxSOxOuj^OjO  jOiO  OxxSx 

^^_^juj  Jj^l  cx^yJI  ^CUi*M)  ^r^^^^  o'''^  (J-^^l  (^jjsLl^ 

"XX'XX  ^X  ^X 

X  xS  OxOuixJSiJ  ''''?.i  xlO  xw-Jxx 


■  O  O  O  C3  X 


O       XX      O     X     OjOx       x       O  a  u.xO 


X  ^X     X  X     ^    X  "x  ,"•'  XX 

X,        xxxO  >xO£xxx.         xO  a  O  OSxOxx 


fV 


**>  >»  X 


cx/J-  ^li  aAJL>^I  J^I  (J  oJJUl  ^-^  L^^li  ^^ 

^    o So       ->  ^  o^  •    jo^  ja         ^       ^  ^     ^  o    ^o  ^  a£  o^o     ^ 

••  ^   S  &  »=  -^  5=    --  U  ==    ^ 

o  a  'i  o?  u-*^        S-5'''s^"''-'i"s^'!?''^^       ^a      ^  'J^c?! 

v.»)L^I  c^^i^XljQ^o^JI  t^sr^J  Li^AjUl  ^Xl'j  ^-iAoXJI 

a       o        C^joS   w^os-o^    ^^^     ^joj;    £   o^^ojo     lu^     JO 


VOL.    VI. 


-^  ••  •  ^  >>  ..       ^  • 

r 
CO    XXX  Ox.       lux^  OxxOx  dJO  O  J        x    X  O  X 

t5^  Ljs*^  o'^  Ocs^I  «--vy^  <.Xxj  J^=JI  (J^I  l^-i 

TT"^  TT'^x  XX  X  X  TT-'^x  t' 

Xi   X       "<    X       X  X  I        X    xJ=      So     X       sS   X    S;         ^  £    xO  X     X 

Ocklj  ,cXs:^  UCJ«S  J  *^  ^  ^  ^1 J  CjXJI  ^^3^03 

rf  S=  x'"  XX  "Xx 

^SO^xi'^xO  1        O  O^        xOxxxO         O  O  a  x 

.J:x  ^*xx—x  -^    -^  I'xx"  X  V-       X 

j^OSx        Jl       WxOx         OxO->       O         xXxO         X      x^O         XXX       xO  x       Ox 

^ 

Ox     X         -»^x        IJO,i|         Ox  .  ."x        -'''■'    ...<V|   ?J,  '':'    ^(7 

JTjJ^  AV-^   'l^'  (Y"  ^"^  ^^  "^  AjiU^I^>o  ^1 

/ 

O^  X  OxxS--         «    XX    "-    X  x  xOx     X     J     JJ     SSx       Sx     x-  X    *■ 


f1 


^        j^^x     o^     ^   JO  y.    js;  ^     _^        ••''''"'11       "     --oj^     ^   p 

^  "       ^      ^     ^      ^   -^ 

^                                                                 -^  X                    ^  ^                                                               ^ 

<       JOCO^       ^^^              _^pj  ^JCyJ^        ^   ^ ,.  O        ^        O       £      J  Ox 

ir  "    fit  ""'^ "      T"  "  "^  ".  ^"7  -      rr  ^-'fu  -'''•'    - 

X                             ^                          V  ^             ^                     ,.                  ^                                   -X 


>0         J  ^O  vO^O^^jJ^^^O^        O        ^        ^O^O  O  VJ 


5    J         ■- 


"  ^  ^^  ^"^'^ 

/^IJ>Jij  L^  ^^uJI  ^Uu*nI    (^li  AaXc  (3^   |;jM«    XLyw-« 

^j-yc5^I  J  Bi-X:>j  Aa^^^;,^  U'jU'  1«XJ'  c>^l  (^J  C_5^'-^" 

(^ >uX£  ci^.  ;;^  maxm^  6ay^ ^-j^/:^  ■  ^AA>*v.  ^  o^Lj  fti. 
o^;^^  j^^^,-^  ^iv"^  -^  V  ^  ^^  ^^  "^y^ 

eJlOci*  ^■^^■^^wj  v:i^Lo   2^-'  J  ^^*;^J   ^-J^^^*  CJ^:^/*^' 


(jt^VcJ  AjOUjl  (^Ui-ia.  AlsM*y)|  ^  ^v^'  '*^J  ^:5f^'-J 

'ijty\j\  (^;--e^'  (j>-<-V>j  J  L^UXi"  up  pi-^=»  itii  Ajj\j  ^J-«JI 
Laj  (^US=3  ItiliuKk^^^jl  (jA/cX/wj  w*^^yo  ^L^l^l 


-       ••         ••  -        '  :--  s  ^^  -  ^  -   ^ 

(J^s  L_^b   21  J  eJUJ   C^uwj   —^\S=>  (_<i'-«yl  /"T^JJ 


o  ^9.     a 


•'  ^  -'  ^ 

C_5*^  -51    »^y:^jiXXJ  u^jiJ!  (X)«^  Ls^  0^;ti  c>  J 
<-N^J  c3^J  •'^'  (*T»"^^  Lo  Is!*^!  Jsa^I  Ajj  (»v^  ^'  L5*^ 

,  j  ^jk^=j  (^iL^cx^i-i  A*j_^i  ^UwjI  ^jLjJI  i^x^u**-*  *y 

a 'J  ^     o,       ^^^o         o^S^jos;       J?         ^jto       ..fi"^!! 
o^o     -o        ^^sp  ^'    o      ,-    "j-      "  ^    a  x-^        '',<'J''?'5l        '».-? 


UClvi    u-vA«ai    _._jt3:-^li    aXaw*^!    f!^^^^    2^Y>    C5^ 
jox^  "■'='11      I  ■"'      ''      1^^    '  '^"'^"It  '  ••''      'll 


O^  O  ^  ^W     £5 


^      >    £  ^  O  ^ 

O     ^^  y  >  ui  ^  £0 


^^^I^^^^^J^. 


-i'  --'        ^  -7      -^        'J'y 


.^jv«  A.^   W'W   ^  jtsl-s    A^=> -aJ  I    ^*^  C^^    C5^   r  ^^^ 


-•O  >  ^  • 


^  tJi  ^1^  ^Jx  ^^1  (^jL.  ^u^i  ^-  ^^^^^^*^i 


•  jou;        y  -f    y  y  ^  y    ^  ^"f, . 


A^j^  aLcO  (^U  ^J^  ^j^I   Jus  ^  j   .Ij  ^j^ 

(^^  A^=^l  (^b  ^.iJLo  ^j^JI  ^j^  ^^j^^^l  ^j,< 

'-  -  ''  '  tu  ^  O     -■■C  ^  -S^O  • 


o  >.o  a  cj      •so        --0         ooc;-' 


••  •-• 

AJtS 

0           O    £ 

--  O^ 

.1 

^If^Icilj 

,^' 

.• 

Ui 

o  ^  '.    o 

.; 

a   J', 

O            Ox 

a£=3^I  ^-Jl3j  j^  ^^^^^^  I  (^^  "-i^^j  <J-^=  ^tywLj^li 


-»■       =5         X 


IJOxJ  xOxO  OtS,  0^  x^    x.^^OjSO  O        iJ 

"  I 

•"J  O^  X       Ox        xJ        xfi         .xl  OxO.^'l*      o       ">'     'Co"' 

J^S5  Vyi-^*  '^y-*vJ  ^^  V'  '^*  (J^Y^-   '-^  ^y 

^         '    -    '  '     '         *  -  "^   t*:: 

o  JO       "..  X  ^    "-J      o    x^  .;r'^'    r*^  1  '  "^  "^  li"  ■'  '■  ^  " 
j.^sil-9  V — kj  1  (J-^=>  V*:V^  ^/'*T-'  '^'  ?  '^jy^  (3-«  «^^ 

'♦   ■ 

..Ox  XX  X  ,     ^    P  xxOxO  O       tS4       ^     X  £'  .,Ox 

x-xO         X      -Sxxx-J        xiOxO^  ^         £      ^,bx-.x         x'o  xSOxO 


^         1  ^--g  O  ^       S  J  J    O        ^      J  •' "j'*  O    JO  xO 

^0>.^  i  O  ^O  O^  O  ^  ^O  0^£J 

•r      ^  ^  ^       ^        ^  ^        "  '  '^'^  < 


VOL.  VK  D 


,yA      >«:^5=       >        >,-"•  >0^        >0S^       >S'^^r)         ,0£0         j^O^O 


o       oa        -»  o      >aj       ^  o  ,       ,^o^oj>o-^>, 

^^I^^^^^l   ^j^  ^-JIJt5  cM=  4**^*^*  ^jX*  (j;;!  V^iytJ;'  '*^' J 


fl^ 


>  >  •^ 


i^     iO£        n ,  ^h  ^  ^  ^   j'i  ^ry     ^o  j^  o£     ^   J  , 


(^^.^aJj  jX£s3l  jl  (j^-yJulLj  15^   ,M*XJI  (M*^.  (^1  l^Ocsfcli 

0^0  ^  O  So  J    O  ^    ^  O  J^      Oi       O  £•  .^o^       ^^^^ 

/^■|^  cjIcJcx  ejJAj'  J  ''^l^J  2r^_;l£=3  &Uj**yJI  Jwiol. 

w'  ^^UJI  ^;A^  (^  OlcXCiil  t>a».i  UAi«  VyAOJ  (jl  Las 

li  j  viJiijf  ^1  vJii^  ot^^'  ^i  c^  6^^ 


/gJlxJIj  (^^juCaJj  (^w*JU  UJja^I  (V'  ^'>^''^  "^    -j*p   ^ 

jryaB^*M   ;ji-0    ^^^^^  *  »gAAAiaJ  JJcXai-ljAAjUo  /J^    -WjXaJ    ijU^ 

j**Aj'    ^jKC  VY^JJ   titXc   V— tij   l_.^^,/.^io   A^JU-o  C^r^Jr J 


J  Si.--  ^--w.x  O^^^^  OxO>-,  --X        0<^  O  x^'g   X 


<i 


Xa^jI   cJU"  tSc>j:   U-e   C!>;V*-^^^==T '   (^.'^A''JI   <-^^  o' 

■>>^      o        ^-^a  a-'     s;^oSs=s;^         ''^.''''i      ■^         '"  ^^'' 

0^00  ^^  '  ■'?i        "i^^  ''  I ''■        I''""'    1^"'''  "*  ^ 

^  •^  ..  ^  ^  ^  ^  ^  ^  ^  -^ 

ey  L5^'-r^  o^  lr^»  v^'  .yj  ig^j  9  AjJI  (J.1 

-.i{»^  s^  r?^  3**^^  &Ai*y-*"  Cj^*  5  j***^  tX:fer.l  (M«*p  ^^^'  y**fi  *-^^' 


oj      OS     X.,  o       «o      ^JS^I     s!     J05         o  ^   ^  ^  o      J      j^xx 

x>-     --0       O       --J'jOjxO      Js:   X  O  XXX       O  vux*0  x-<       5=  x'>J 

(^^<-\?j  (^1^  J^^f  Asii^^^  Ay,^"  Jj^l  (^^  lywJiJLo 

Ox  OxxxO  JJxxx..  xOx      .<.^,  <       f  ?  X    O    :£Ox    OJ         5!  x*0 

£  ^  JS.  x<->J     •'-'■^      -SxxOSxJs!      J      ^O''       O       XX 

-'"X-'X^X  X"        -^X      X 


i> 


\xxL  J  \3 ^^^Ji^  XxAjw  ^^!  J^ju  ^^^-i  -iiiX  ^__5^j''  Uij 


(j^"^I  ^j^  Aj'li  v_X*aJI   !iil    Aa^mj  (wK?^  cM=   TT/-^^^ 


/  I 

^ss       ^-       ^^        "^^V        ^^  ^-^         «r  I  •  •     ^-^ 


Ij^"^  c_^''  ^-V  ^^f*^  j'  Lsf*^'  «:r^=i  6^y-" 

y^J^  U^Jv^  iWJ^jj  j!  (JUII  t>^=^  Uv^'  w^i 


1 


■  O  • 


O      ^  J        ->      O    ^     jO  ^        ^  Ci  -^  • 


aJt^  (J^'  U-«  '<^^  ^  ejlj^k  Jlj  5^  JI  ij^  (^;^'  J  »^S 

^^  ";il  t:,ui^"  ^^ v^^'i  2-  o^^'  y.^  W^  i^'^* ^ 

a  J-         J  -'='ii'       -* -*    7i    '       "^"'"ii    "i^vM       i"'''        ^f^.. 


VOL.   VI. 


:^l60 


^  ^j^  v-^<c^y>j  ^jUiJ  ».-cs:^  ^>!^"  C^  ^-^^^      ' 
AA3  aj^U  ^^Uj=».  v^^  ''^  Wr*  *^J  V^  cJas*,^!^ 


^j^'    U     (j->o    L--0*   U«l    m-y'    1-^='),'    ^;_jJt>>^l    (j^   L-d^cU 

j.js'*  /»=^'^  *-^  U-y  v-9*Uu'^b  ^JJ  JJ  aJJ^^jJU 
(^  JuaU  cjUj  OAiC)  aJ  b*j&j  0^^:5  ^''■tr^  v— *,a£  <u< 

^  o'    ^    o£^    J  ^  o  ^      o         S    <,; 


^^J     ^>^^      AAa:2£       O/^.       o'-^*-^J       ^— VioJ!       ^;;.^j9 
.•  1-V(      ^        \    "{      "  -"-"O      "  '    '     *     "Oi    '      "   .    A  "^      <-   i'^ 

Ay*JI^      *XJ      l=S      L^^is.     U     ^LM^2£       vN^2j2     <WaC     Ub-sklj 
j^^^I^;^     H^K/OS.     jKt£U     (^_^*l     <J^Si=l3     Oy^C^    &MUlJ\\^W 

Uj^sO    (<iAJI    V-.-UJ  Jul    /   .Jx   HjiMOS.    Ji  As  UoJI  .    J*-* 

^r  ^  ^       ^  ^r  'f  \  ^  **  «9 


oj     oj^.    5i3.        ^''     ^7  f      o  5jo  J     5)-;      -^  ^      o  ^         -vy-        t 

^  jXj    *j  »^  11  (^I  <3uji^;j2fc.  J'  Jl£  (•j\j  u_)2i  ol- 

OJj.>.       O    ^     OJOJ^     JJJ         ^O     SOj  u<    ^.JOJ    SiJ.     O    -» ^.  ^  ■>.•?' 

t^y  C>i^  1^1^  AJ    ^_^I  AJ   [^1^5^  gjsr^jj  ^j 

I*""!  "i^.     i^'       ■'iV'  f    ^       <■       ..-'         f  •<  l""         "^    •         ''' 

&JJU     /Jij     Ijl     (^IS=>     !j^=sO     5iLX2!».Ij    AJ     IJ     ^ti    ^J^ 
OJ'^    Oy^iyj    *2l^   SJ2I    ^_yj    tjUci    (^I  ^J*^l  Axle 


T 


?         '^' 


6 


1 

AeV^  aXI.I  Ay2^  <-N.^s:'*  OOcj  ^jlOwJ^I  ^UCc  U  U  Util 


O  ^     O  X  ^  OS 


c:i>U<\ax)lLjLj 


5'<      vi  <"    -'Si      ■'*...        -*  - ■  •^  V  "'^■a 


J^  (JuJ    _>0    i_M^   A!>N^^  ^Ua^^JIUI  O^  ^  AAa^C   5 

w^O     1-'''-'  »^''  ^  1  -'''''  ''?    '■'''!'  -'.OS    ""    ^     ?r     "    (I     ." ''        "^ 

^1  j.u*u<.i  **;^i  c/j  <^^  'rjri  VitriV; 


^  XU  cia^  0:^1  ^jLC  0*^=^^  U^li  *^j4^'  C:>^Lj 

^  ^  ••   ^  >*    *       ^  >*         ^ 


o    ^o^  o  ^ 


ssD^  J       £  ^S'':'         lu-SO  iS      -'jJ'-J^    -''I-?.  ''-''■  ,.  -^  ''"'11  .^ 

(_^l  (^^  /J  JUI  BtXs:  I*  aA.<o;j^  C>u*i>>J  LJJ(Lksr  I  X-e 
&y2*,    C^l    u-«    (_^tXxJl    iJcXsrI    L-Asr^    CkJU^  A^ 

>»  >  ^-  ss^OJO^  OS  ^         O  JO  ^  ^  SS^         ^  O       ^      ^ 

^        ^  ^  O         JO    ^  iO-  Ju;;^  ^  ^         ^  ^^^         ^^  JS^O 

-  "''"11*' 


■?■-'?,      -J  -•  --  ^  o  Jo     jyyy      0  y  ^     y  00  y  y    y   y    Js. 

^j^\jki^  U*^^!  ^j  '-'  y  ^  V  e;^^'  ^^.  2r«j' 
/Jbu  aXJI  Ay=^   A*-V*'==»'    ^^jI<lXa5:   cXsrlj-    >-J»Uu'iilj 

ft^os^x'ij'       a-j    •"'S-         I,         So     ^o  Y      ^-j    o     jx      j»  jo^  ^ 

v?i    -'  ^"i     f  <  '    "  f  "sji     '"f   f    •'I    M  ^  "     ■'     -'  ^n   *     \i  <" 

Jjl  ^^'  cM*N  tj'j  CJ«J^j  ^Jj'  tXJy  1'^  (j^xJwjJl  CJ  J\j 

^       ^        y  JJJy  y     O  OJ  0^0        /Vw;g/> —         ^^xO  U,J0  J    JJ^ 

^JuLb  i-i^Xij  (^j^^ssiA^I  *^_^  ^<-5^  cX-lc  (Jx)l  CaAJj 


t^"**  JS  "j  ^^j-vXXxAJ  "^AA.^.^aj'  QAicJwJI  L_>  J I  *j  ^^^ 
^M-^— yJjJ  ^,2^v^  Ai*»i  Cio  L^=  (ji«o  'j 'AJ  iJvs:-  0\-Jl^=  (^^ 
(^yXAJ   _^     ^jbCAjJlj    iJt>a».liAJ     V sCwaAJl    /ww^^rk    ^JU^^^ 

X"  XX     -^x  X  '    «=  =5      X        ^X 

>.o,'Sx,a'r>x       ■'jxo    ifijx     X   «jx        J  XX    io     X  i 

"  Ix  X  X  ^**  '^Xx  "^X  X^    ^ 


B 


Cljl 


c  o 


5"   O     5*   O 

^^^U^i ^^ch' 


•7    0  S"    O 


«■  o    so 


-*  ^ 


ff  o     ®  o 


O      JT    O 


ff  o,       •'^  '', 


•  ^ 


(- 
a-  o       an 

O  JO 


.^''  ..  y-i*. 


s*  .^.    "       .'■''^ ■y\< 


o       a ,  o      ^o  ^ojo      xO      .xj      .   a  <-o      o      ^o     > 

oJLxJI  uju    JUI   ;j^  Ubul  J  4_yuJI  v-«j  Jul  ^;^^ 

XX  X  ^X  X  ••    X  X  -^> 

Jaw*  yi   U  J   y   (_yUJI    ^-v.  yjl   c^  \^J^^\^ 

•'  X  •'     X  X  "X  X  " 

5  "^  xOx  xOj{x  C  ,,0  X  "^  X 

tiJ  liJI  cJu  JJI  ^j^  ^^^XjuJI^  dJUJI  v-v.  JUI  ^^^y9. 

X      X  X  ^X  X  •'  •       X  X  ^x 

xO    X        xo  jo.    J  ojxxx.   1   ^  ".''•,<  ,    ^  '  f  ^''' .;  '"-'v-r 


^--^AAaJf    CJ    lyu    ^O^   OJv£    ItXc    Uai   (^^-M.>>X)   (^L^aJIj 

JO         •         51  s    -3^o  ^  -    o  •o     ^      tS  J-?  i*j  •  j^    -c-  ^  J     a    JO  ' 

^  .y       ^    y  V    ^  ^ 

O       O     a  J-'SO  ^  ^  y  Jy 

.  11         '  I  I      I  !■  -A»» 

J  3,         JO^O^  O  C:  J  y        '^')    y  J\iyO,       JO         ^O^ 

•  ^  "    -»*  •"  ^  ^ 

S"      O  Jf     O  CO 

iir^' ^iH' (^1 


-•  ^  h  ^  ^      ,       ^ 


1^y^  O'Us^  iil  ^   'L^\  ^    *J-Ui  jJ^  ^^ci 

^      -^              •^        ^  ^    ^    B   ^    ^         ^ 

£          ^  *         •                               ^ 

^tXs  (AXc   IcXc  Uai   sOcsfcljj-U  Xj  Jl  (^uJLa*.  CjLs*.  •  lU 

^                ^         ^            ^      -^        t^  ^              -<                 ^ 

--      ^o         x^        jja           ^         'is'''  ''i'              v;?      f      ■'      '          'i''?! 

o  o     J  ^ £  J  J  w '      ^-J      ^  o^^o^o  fii    ^        JO          -'     <; 


uj>.0'  >         -^^O  O  J-7O 


J  -^  *^ 


'  ^     ^  -   £  l-  -         ••    --  ••    ^        -    ^ 

J     J  d  ^  J --        J   ^ojo        JO     ^os     c    1  ^     -s    xoS  ^  So     Si 

jo^o^  ^^,0^  000^  00^^  ^        1, 

00  ^^^      ^^o  ^  y  ^  n         y  1^        jo^o  jo      OS 

^jj^l  oJjijcXJJI   ^cXScXaE  LXJti*  (^j-2srrl    l-aaaOXaJL 
^s/«— ^  ^  ^-o^      o         a  So^jo       arf^o^       ^^^o^ 

So  sj^ojjo^^         ^       ^^.ja^^o  ^jj        Ox-'^ 

lu  iO     lO    £    iS5^  ui^o       ^         ui^o      y  y  y      o  iToS^SoaiS 

'-^     X         ^  y    y        '•    hy  ,   -^       "  y 


?    Qn   -  I-"?.  •='1 "  -' 

Ju^r,  Ui'U;!  o^^Jb  ^yi  ^ J  ^^^J  (i-*  ^'CO^ 

.      "       ''      r'  •        .1  "   •'   ^   , 

^_^jprl/'   AJuiics^UI      ^jj_^loJl      LJXCi.!^      l^^^tXJl 

^^^"^-  y^  i?'  c.-5^    L?  (^^^  UMjvyiij  i^,x»s^i  ^^^lAJL 

jySi^   Iv;^    Ay^^l   cUoiJ^  mlyJIj  AiV^Jl  **-»  Xii^Cj 

^    ^  •  ^  ^ 

J.  ''"'1,    .^s;  ^(1  ""■^11         r"  ''        J-' a  X.JO  j.ojjOx 

X  x     •-         X    •  X      "x  -< 

^x        J    ->      d,         J  J   rf  X  i<'"f'*i|''        "'"'"*(i^       "'^■'^d' 

/  «J>c    ^j*)tXi*Ju     c-JjJu    ^JUAAjl«    (^|^.^U    ^T^rLj' 

XXX         xO  x""  IJxOjx  OOjSx  O  OS 

^Mjjc  /ywl  ^U>»Jl8<J^  ^jls:;*^^   iw*-M(5uX)lj  wiAXAaJJI 

•^^  "x'xxxx  XX, 


^j^     ^^j^^      [,j^^^.     V      yy^-^      jri^j-^     ^^-^^^^ 

J  J        O  J^    ><JxOjtDJ  ^o  ^>^  o^ 

„f  ^ "         ^  o^  o^o      J  ^  oj       a;j  ''i^o-  ^  ^^         , 

^  '>%       J    >  oj^         "£"40       ^o  ^  as!--  --«5 

^^^    ^UAflxJU    J-    JLyJ!    ^-^^  J^.    til  JLi^ltXLff  J 

JuS.j       ii=^      •'•!.'''  -^       ^-f      ••''1''     ?i  ^o^^j^  ^a  ^ 


">     ^'5,  <■'  •'"(1       -''(    "-'-'''11    *-^        <';•    ^    ■^'^  --O^    SJ  ^    OSO 

r 
«.,  jp         ^,    -     ,   .^  ''x']  y^   1  O  Jj^  ^        O    JO^     O  -       JO, 


4^&fe 


yy 


VOL.  VI. 
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THE  LAW  OF  BAILMENTS. 


^n  tutelis,  societatibas,^(2uni>,  matidatis,  rebus  emptis-venditis,  conducHs-lo^ 
talis,  quibus  vitae  societas  continetur,  magni  est  judicis  statuere  (prsesertim 
cum  in  pjerisque  sint  judicia  contraria),  quid  quemque  cuique  prsstart 
-opoitcat. 

Q.  Sc£VOLA,  apud  Cic.  de  OfHc.  lib.  UI, 


Y  Z 


AM 


ESSAY 


ON 


THE  LAW  OP  BAILMENTS. 


Having  lately  had  oceafion  to  examine  With 
fome   attention  the  nature   and  properties    of 
that  contract,  which  lawyers  call    bailment, 
or,  A  delivery  of  goods  on  a  condition^  exprejfed 
0)'  implied,  that  theyjhall  be  rejlored  by  the  bailee 
to  the  bailor,  or  according  to  his  direSiions,  as 
foon  as  the  furpofci  for  which  they  were  bailed, 
Jball  be  anfwered,  I  could  not  .but  obferye  with 
furprife,  that  a  title  in  our  English  law,  which 
feems  the  moft  generally  interefting,  fliould  be 
the  leaft  generally  underflood,  and  the  leaft  pre- 
cifely  afcertained^     Hundreds  and  thoufands  of 
men  pafs   through   life,  without  knowing,  or" 
caring   to  know,  any  of  the  numberlefs  nice- 
ties, which  attend  our  abftrufe,  though  elegant, 
fyftem   of  real  property,  and  without  being  at 
all  acquainted  with  that  exquifite  logick,  op 
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which' our  rules  of  fpecial  pleading  arc  founded  j 
But  there  is  hardly  a  man  of  any  age  or  ftation^ 
who  does  not  every  week  and  almoft  every  day 
contraft  the  obligations  or  acquire  the  rights  of  a 
hirer  or  a  letter  to  hire,  of  a  borrower  or  a  lender^ 
of  a  depojitary  or  a  iperfdti  depojiting,  of  a.  commif- 
Jioner  or  an  employ er^  of  b.  receiver  or  a  giver ^ 
in  pledge ;  and  what  can  be  more  abfurd,  as 
well  as  more  dangerous,  than  frequently  to  be 
bound  by  duties,  without  knowing  the  nature 
or  extent  of  them,  and  to  enjoy  rights,  of  which 
we  have  no  juft  idea  ?    Nor  muft  it  ever  be  for- 
gotten, that  the  contracts  above-mentioned  are 
ainbng  the  principal  fprings  and  wheels  of  civil 
fociety ;  that,  if  a  want  of  mutual  confidence, 
or  any  other  caufe,  were  to  weaken  them  or 
ohftrud:  their  motion,  the  whole  machine  would 
itiflrantly  be  difordered  or  broken  to  pieces:  pre- 
ferve  thefti,  and  various  accidents  may  ftill  de-. 
prive  men  of  happinefs ;  but  deftroy  them,  and 
the  whole  fpecies  muft  infallibly  be  miferable* 
It  feems  therefore  aftoniihing,  that  fo  important 
a  branch  of  jUrifprudfence  fliould  have  been  fo- 
long  and  fo  ftrangely  ujifettled  in  a  gt-eat  com- 
mercial country;  and   that,  from  the  reign  of 
Elizabeth  to  the  reign  of  Anne,  the  doStruje 
of  bailments  fhould   have  jproduced  more  con- 
tradiftions  and  confufion,  more  divei:fity  of  opi- 
nion  and  inconfiftency  of  argument,  than  any 
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Other  patt,  perhaps,  of  juridical  learning  j   at 
leaft,  than  any  other  part  equally  fimple. 

Such  being  the  cafe,  1  could  not  help  imagin- 
ing, that  a  ihort  and  perfpicuous  difcuffion  of 
this  title,  an  expofition  of  all  our  ancient  and 
modern  decifions  concerning  it,  an  attempt  to 
reconcile  judgments  apparently  difcordant,  and  to 
illuftrate  our  laws  by  a  comparifon  of  them  with 
thofe  of  other  nations,  together  with  an  invefti- 
gation  of  their  true  fpirit  and  reafon,  would  not 
be  wholly  unacceptable  to  the  fludent  oiEngliJh 
law;  efpecially  as  our  excellent  Blackstone, 
who  of  all  men  was  beft  able  to  throw  the  clear- 
eft  light  on  this,  as  on  every  other,  fubjed:,  has 
comprifed  the  whole  dodtrine  in  three  para- 
graphs, which,  without  affecting  the  "merit  of  his 
incomparable  wprk,  we  may  fafely  pronounce 
the  leaft  fatisfadory  part  of  it ;  for  he  reprefents 
lending  and  letting  to  hire,  which  are  bailments 
by  his  own  definition,  as  contradts  of  a  diJiinSi 
Jpecies;  he  fays  nothing  of  employment  by  <;o»2- 
mij/ion;  he  introduces  the  dodrine  of  a  dijirefs^ 
which  has  an  analogy  to  2.  pawn,  butis  not  pro- 
perly bailed ;  and,  on  the  great  queftion  of  re- 
fponjibility  for  negleB,  he  fpeaks  fo  loofely  and 
indeterminately,  that  no  fixed  ideas  can  be  col- 
leded  from  his  words*.     His  commentaries  arc 

•*  a.  Coinm.  4S2j453>454' 
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the  moftcorredl  and  beautiful  outline,  that  ever  was 
exhibited  of  any  human  fcience;  but  they  alone 
will  no  more  form  a  lawyer,  than  a  general  map 
of  the  world',  how  accurately  and  elegantly  :fo- 
ever  it  may  be  delineated,  will  make  a  geogra- 
pher: if,  indeed,  all  the  titles,  which  he  pro- 
fefled  only  to  fketch  in  elementary  difcourfes^ 
were  filled  up  vnth  exadtnefs  and  perfpicuity, 
Englishmen  might  hope  at  length  to  poffefs  a 
digeft  of  their  laws,  which  would  leave  but  little 
room  for  controverfy,  except  in  cafes^  depending 
on  their  particular  circumftances ;  a  work,  which 
every  lover  of  humanity  and  peace  muft  anxi- 
oufly  wifh  to  fee  accomplifhed.  The  following 
eflay  (for  it  afpires  to  no  higher  name)  will  ex- 
plain my  idea  of  fupplying  the  omiffions,  whe- 
ther defigned  or  involuntary,  in  the  Com- 
mentaries on  the  Laws  of  England.  - 
I  propofe  to  begin  with  treating  the.  fubjeiSi 
analytically,  and,  having  traced  every  part  of  if 
up  to  the  firft  principles  of  natural  reafon,  fhall 
proceed  hijiorically,  to  fhow  with  what  perfedi 
harmony  thofe  principles  are  recognifed  and  efta- 
bliihed  by  other  nations,  efpecially  the  Romans^, 
as  well  as  by  o>ir  English  courts,  when  their 
decifions  are  properly  underftood  and  clearly 
diftinguifhed ;  after  which  I  fhall  refume  j^'W' 
th^tically  the  whole  learning  of  bailments,  and 
expound  fuch  rules,  as,  in  my  humble  appre- 
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henfion,  "will  prevent  any  farther  perplexity  on 
this  interefting  title,  except  in  cafes  very  pecu- 
liarly circumftanced. 

From  the  obligation,  contained  in  the  defini- 
tion of  bailment,  to  rejiore  the  thing' bailed  at  a 
certain  time,  it  follows,  that  the  bailee;  muft  keep 
it,  and  be  rejponjible  to  the  bailor,  if  it  he  hji  or 
damaged;  but,  as  the  bounds  of  juftice  would  in 
moft  cafes  be  tranfgrefled,  if  he  were  made  an- 
fwerable  for  the  lofs  of  it  without  his  fault,  he, 
can  only  be  obliged  to  keep  it  with  a  degree  of 
care  proporticmed  to  the  nature  of  the  bailment  \ 
and  the  inveftigation  of  this  degree  in  every  par- 
ticular contract  is  the  problem,  which,  involves: 
the  principal  difficulty. 

There  are  infinite  fhades  of  care  ox  diligence 
firom  the  flighted  momentary  thought,  or  tran- 
fient  glance  of  attention,  to  the  moft  vigilant 
anxiety  and  folicitude;  but  extremes  in  this  cafe, 
as  in  moft  others,  are  inapplicable  topraStice: 
the  firft  extreme  would  feldom  enable  the  bailee 
to  perform  the  condition,  and  the  fecond  ought 
not  in  juftice  to  be  demanded  j  fince  it  would  be 
harfh  and  abfurd  to  exa£t  the  fame  anxious  care, 
which  the  greateft  mifer  takes  of  his  treafure, 
from  every  man,  who  borrows  a  book  or  a  feal. 
The  degrees  then  of  care,  for  which  we  are  feek- 
ing,  mult  lie  fomewhere  between  thefe  extremes  j 
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and,  by  obferving  the  different  tnaftners  aild 
characters  of  men,  we  may  find  a  certain  ftand- 
ard,  which  will  greatly  facilitate  our   inquiry; 
for,  although  fome  are  exceflively  carelefs,  and 
others  excefliVely  vigilant,  and  fome   through 
life,   others"  only  at   particular  times,   yet  we 
may  perceive^  that  the  generality  of  rational  men 
ufe  nearly  the  fame  degree  of  diligence  in  the 
condudt  of  their  own  affairs ;  and  this  care,  there- 
fore, which  every  per/on  of  common  prudence  and 
capable  of  governing  a  family  takes  of  his  own 
concerns,   is  a  ptoper  meafure  of  that,  which 
would  uniformly   be  required    in   performing 
eery  contraCt,  if  there  were  not  flrong  reafons 
for  exaBing  in  fome  of  them  k  greater ^  und  per- 
mitting in  others   a  lefs,   degree   of  attention* 
Here  then  we  may  fix  a  conftant  determinate: 
point,  on  each  fide  of  which  there  is  a  feries  con- 
fifling  of  variable  terms  tending  indefinitely  to- 
wards the  above-mentione^d  extremes,  in  propor- 
tion as  the  cafe  admits  of  indulgence  or  demands 
rigour :  if  the  conflrudion  be  favourable,  a  de- 
gree of  care  lefs  than  the  flandard  will  be  fuffi- 
cient;  if  n^oroM5,  a  degree  more  will  be  required; 
and,  in  the  firfl:  cafe,  the  meafure  will  be  that 
care,  which  every  man  of  common  fenfe^  though 
abfetit  and  inattentive,  applies  to  his  own   af- 
fairs ;  in  the  fecGnd,  the  meafure  will  be  that 
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attention,  -^hieh  a  man  remarkably  exaSl  and 
thoughtful  give^  to  the  fecuring  of  his  perfonal 
property. 

The  fixed  niode  or  ftandard  of  diligence  I 
fliall  (for  want  of  an  apter  epithet)  invariably 
call  Ordinary  j  although  that  word  is  equivo- 
cal, and  fometimes  involves  a  notion  of  degra- 
dation, which  I  mean  vvhoUy  to  exclude;  but 
the  unvaried  ufe  of  the  word  in  one  fenfe  will 
prevent  the  leaft  obfcurity.  The  degrees  on 
each  fide  of  the  ftandard,  being  indeterminate, 
rteednot  be  diftinguifhed  by  any  precife  deno- 
mination:  the  firft  may  be  called  less,  and 
the  fecond,  more,  than  ordinary  dili- 
gence. 

Superlatives  are  exaiSly  true  in  mathematidks  j 
they  approach  to  truth  in  abftra£t  morality  ;  but 
in  practice  and  a£tual  life  they  are  commonly 
ialfe  :  they  are  often,  indeed,  ufed  for  njere  in- 
tenjives,  as  i^^  most  diligent  for  very  diligent', 
but  this  is  a  rhetorical  figure ;  and,  as  rhetorick, 
like  her  fifter  poetry,  delights  in  fidtion,  her  lan- 
guage ought  never  to  be  adopted  in  fober  invefti- 
gations  of  truth :  for  this  reifon  I  would  rejedl 
from  the  prefent  inquiry  all  fuch  expreffions  as 
the  iitmoji  care^  all  pojjible,  or  all  imaginable^ 
diligence^  and  the  like,  which  have  been  the 
caufe  of  many  errors  in  thfe  code  of  ancient 
Rome,  whence,  as  it  wili  foon  be  demonllrated^ 
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they  have  been  introduced  into  our  bot^s  evea 
df  high  authority. 

Juft  in  the  fame  manner,  there  are  infinite 
fhades  of  default  or  negleSt,  frbm  the  flighteft 
inattention  or  momentary  abfence  of  mind  to 
the  moft  reprehenfible  fupinenefs  and  ftupidity:. 
thefe  are  the  omiffions  of  the  before-mentioned 
degrees  of  diligence,  and  are  exaftly  correfpond- 
ent  with  them.  Thus  the  omiffion  of  that 
care,  which  every  prudent  man  fakes  of  his  own 
property,  is  the  determinate  point  of  negligence, 
on  each  fide  of  which  is  a  feries  of  variable, 
modes  of  default  infinitely  diminifhing,  in  pro- 
portion as  their  oppofite  modes  of  care  infinitely 
increafe;  for  the  want  of  extremely  great  care  is 
an  extremely  little  fault,  and  the  want  of  the 
,  flighteft  attention  is  fo  confiderable  a  fault, 
that  it  almoft  changes  its  nature,  and  nearly  be- 
comes in  theory,  as  it  exadlly  does  in  praflice,  a 
breach  of  truft  and  a  deviation  from  common 
honefty.  This  known,  or  fixed,  point  of  negli- 
gence is  therefore  a  mean  between  fraud  and 
accident;  and,  as  the  increafing  feries  con- 
tinually approaches  to  the  firft  extreme,  without 
ever  becoming  precifely  equal  to  it,  until  the  laft 
term  melts  into  it  or  vanifhes,  fo  the  decreafing 
feries  continually  approximates  to  the  fecond  ex-r 
treme,  and  at  length  becomes  nearer  to  it  than 
any  affignable  difference  i  but  the  laft  terms  be-» 
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ing,  as  before,  excluded,  we  muft  look  within 
them  for  modes  apgjicableto  praftice;  and  thefe 
we  fliall  find  to  be  the  omiffions  of  fuch  care  as 
a  man  of  common  fenfe,  however  inattentive,  and 
of  fuch  as  a  very  cautious]  and  vigilant  vciaxx^  re* 
fpeftively  take  of  their  own  pojfejfions. 

The  conftantj  or  fixed,  mode  oi  default  I  like- 
wife  call  ORDINARY,  not  meaning  by  that  epi- 
thet to  diminilh  the  culpability  of  it,  but  wanting 
a  more  appofite  word,  and  intending  to  nfe  this 
word  uniformly  in  the  fame  fenfe  :  of  the  two 
variable  modes  the  firft  may  be  called  greater, 
and  the  fecond,  less,  than  ordinary,  or  the 
firft  GROSS,  and  the  other,  slight  negle(a^ 

It  is  obvious,  that  abajleeof  common  honefty, 
if  he  alfo  have  common  prudence,  would  not  be 
more  negligent  than  ordinary  in  keeping  the 
thing  bailed :  fuch  negligence  (as  we  before  have 
intimated)  would  be  a  violation  of  good  faith, 
and  a  proof  of  an  intention  to  defraud  and  injure 
the  bailor. 

It  is  not  lefs  obvious,  though  lefs  pertinent  to 
the  fubjedl,  that  infinite  degrees  oi fraud  may  be 
conceived  jncreafing  in  a  feries  from  the  term 
where  grofs  negleSi  ends,  to  a  term,  where  pofi- 
tive  crime  begins;  as  crimes  likewife  proceed 
gradually  from  the  lighteft  to  the  moft  atrocious ; 
-ifind,  in  thefame  manner,  there  are  infinite  degrees 
f)f  accident  from  the  limit  of  extremely  flight  ne« 
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gle£t  to  2i  force  irrejijiible  by  any  human  power. 
Law,  as  a  pradical  fcience^  cannot  take  notice 
of  melting  lines,  nice  difcrimlnations,  and  eva- 
nefcent  quantities;  but  it  does  not  follow,  that 
negleSt^  deceit,  SiXid.  accident,  are  to  be  coniidered 
as  indivifible  points,  and  that  no  degrees  whatever 
on  either  fide  of  the  ftandard  are  admiflible  in 
legal  difquifitions. 

Having  difcovered  the  feveral  modes  of  dilir, 
gence,  which  may  juftly  be  demanded  of  con- 
trading  parties,  let  us  inquire  in  what  particulsir 
cafes  a  bailee  is  by  natural  law  bound  to  nfc 
them-,  or  to  be  anfwerable  for  the  omiffion  of 
them. 

When  the  contrat^:  is  reciprocally  henejlcial  ta 
both  parties^  the  obligation  hangs  in  an  even  ba- 
lance ;  and  there  can  be  no  reafon  to  recede  from 
the  ftandard :  nothing  more,  therefore,  ought  in 
that  cafe  to  be  required  than  ordinary  diligence^ 
and  the  bailee  fhould  be  refponfible  for  no  more 
than  ordinary  negleB;  but  it  is  very  different, 
both  in  reafon  and  policy,  when  one  only  of  the 
contrading  parties  derives  advantage  from  the 
contradl. 

If  the  bailor  only  receive  benefit  or  convenience 
from  the  bailment,  it  would  be  hard  and  unjuft.  _ 
to  require  any 'particular  trouble  from  the  bailee, 
^ho  ought  not  to  be,  molefted  unneceflarily  for 
his  obliging  condud :  if  more,  therefore,  thaa 
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good  faith  were  exacted  from  fuch  a  perlon, 
that  is,  if  he  were  to  be  made  anfwerable  for  lefs 
than  grofs  negleft,  few  men  after  one  or  two 
examples,  would  accept  goods  on  fuch  terms, 
and  fecial  comfort  would  be  proportionably  im- 
paired. 

On  the  other  hand,  when  the  bailee  alone  Is 
benefited  or  accommodated  by  his  contract,  it  is 
not  only  reafonable,  that  he,  who  receives,  th$ 
benejit,  Jhould  hear  the  burden,  but,  if  he  were 
not  obliged  to  be  more  than  ordinarily  careful, 
and  bound  to  anfwer  even  for  Jlight  negledt, 
few  men  (for  a£ts  of  pure  generofity  and  friend-, 
fliip  are  not  here  to  be  fuppofed)  would  part  with 
their  goods  for  the  mere  advantage  of  another, 
and  much  convenience  would  confequently  be 
Joft  in  civil  fociety. 

This  diftireSion  is  conformable  not  only  to 
natural  reafon,  but  alfo,  by  a  fair  prefumption, 
to  the  intention  of  the  parties^  which  conftitutes 
the  genuine  law  of  all  -contracts,  when  it  con^ 
travenes  no  maxim  of  morals  or  good  govern-- 
mentj  but,, when  a  different  intention  is  ^x-i 
prejfed,  the  rule  (as  in  devifes)  yields  to  it;  and 
a  bailee  wi«^hout  benefit  may,  by  a  fpecial  under- 
taking, make  himfelf  liable  for  ordinary,  gx  Jlight,, 
negle£t,  or  even  for  inevitable  dcddent:  hence,  as 
an  agreement,  that  a  man  mayfafely  be  dijhoneji,  is 
repugnant  to  decency  and  morality,  and,  as  no 
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man  fliall  be  prefumed  to  bind  himfelf  againft 
irrejifiible  force,  it  is  a  juft  rule,  that  every  bailee 
is  refponfible  ior  frauds  even  though  the  contrary 
be  ftipulated,  but  that  no  bailee  is  refponfible 
for  accident,  unlejs  it  be  moft  exprefsly  fo  agreed. 

The  plain  elements  of  natural  law,  on  the  fub- 
je£b  of  refponfibility  for  negleft,  having  been 
traced  by  this  ihort  analyfis,  I  come  to  the  fe- 
cond,  or  hijiorical^  part  of  my  eflay;  in  which 
I  ihall  demonftrate,  after  a  few  introductory  re- 
marks, that  a  perfedl  harmony  fubfifts  on  this 
interefting  branch  of  jurifprudence  in  the  codes 
of  nations  moft  eminent  for  legal  wifdom,  par- 
ticularly of  the  Romans  and  the  English. 

Of  all  known  laws  the  moft  ancient  and  ve- 
nerable are  thofe  of  the  Jews  ;  and  among  the 
Mojaick  inftitutions  we  have  fome  curious  rules 
on  the  very  fubjed;  before  us ;  but,  as  they  are 
not  numerous  enough  to  compofe  a  fyftem,  it 
will  be  fufficient  to  interweave  them  as  we  go 
along,  and  explain  them  in  their  proper  places : 
for  a  fimilar  reafon,  I  fhall  fay  nothing  here  of 
the  Attick  \2cv!r%  on  this  title,  but  fhall  pro- 
ceed at  once  to  that  nation,  by  which  the  wif* 
jdom  of  Athens  was  eclipfed,  and  her  glory 
cxtinguifhed. 

The  decifions  of  the  old  Roman  lawyers,  col- 
lected and  arranged  in  the  fixth  century  by  the 
order  of  Justinian,  have  been  for  ages,  and  m 
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fome  degree  fldll  are,  in  bad  odour  among  JE«* 
gliJBam:  this  is  an  honeft  prejudice,  and  flows 
from  a  laudable  fource ;  but  a  prejudice,  moft 
certainly,  it  is,  and,  like  all  others,  may  be'carried 
to  a  culpable  excels. 

The  conftitution  o£RoMe  was  originally  ex- 
cellent; but,  when  it  was  fettled,  as  hiftorians 
write,  lyy  Augustus,  or,  in  truer  words,  when 
that  bale  di&iibler  and  cold'-blooded  aflalEn  C 
O^iasnius  gave  law  to  millions  of  hdnefter,  wifer, 
and  bra¥eJ-  men  than  himfelf  by  the  help  of  a 
profligate  army  and  an  abandoned  fenate,  the 
newform  of  government  was  in  itfelf  abfurd  and 
unnatoralj  and   the  lex  regia,  which  concen- 
trated in  the  prince  all  the  powers  of  the  Hate 
both  executive  and  legiflative,  was  a  tyrannous 
ordinance,  with  the  name  only,  not,  the  nature, 
ofa  law* ;  had  it  even  been  voluntarily  conceded, , 
as  it  was^in  truth  forcibly  extorted,  it  could  not 
have  bbund  the  fans  of  thofe  who  confented  to 
It;  for  "  a  renunciation  pf;^^r/b«d:/ rights,  efpc- 
*'  cially  rights  of  the  highefl:  nature,  can  have 
*%no  operation  beyond  the  perfons  of  thofe,  who 
♦'  renounce  them."   Yet,  iniquitous  and  odious 
as  the  fettlement  of  the  conftitution  was,  Ul- 
i>iAN  only  fpoke  in  conformity  to  it,  when  he 
faid  that  "  the  will  of  "the  prince  had  the  foyce 

*  D.  X.  4.  1- 
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*^  of  law ;"  that  is,  as  he  afterwards  explains 
himfelf,  m  the  Roman  empire;  for  he  neither 
meaned,  nor  could  be  mad  enough  to  mean,  that 
the  propofidon  was  juft  or  true  as  a  general 
maxim".  So  congenial,  however,  was  this  rule 
orfentence,  ill  underftood  and  worfe  applied,  to 
the  minds  of  our  early  Norman  kings,  that 
fomeofthem, according  to  Sir  John  Fortescue, 
•'  were  not  pleafed  with  their  own  laws,  but  ex- 
'^  erted  themfelves  to  introduce  the  civil  laws 
'^  of  Rome  into  the  government  of  England*;" 
and fo hateful  was  it  to  our  fturdy  anceftors,that,if 
John  of  Salisbury  be  credited,  "  they  burned 
*•  and  tore  all  fuch  books  of  civil  and  canon  law 
'♦  as  fell  into  their  handsf ;"  but  this  was  intem- 
perate zeal;  and  it  would  have  been  fufEcient  to 
improba'te  the  publick,  or  conjlitutional,  maxims 
of  the  Roman  imperial  law,  as  abfurd  in  them- 
fdves  as  well  as  inapplicable  to  our  free  govern- 
ment, without  rejecting  the  whole  fyftem  ox  pri- 
vate jurifprudence  as  incapable  of  aiifwering 
even  the  purpofe  of  illuftration.  M&nj pojitive 
inftitutions  of  the  Romans  are  demonftrated  by 
Fortescue,  with  great  force,  to  be  far  furpafled 
in  juftice  a;nd  fenfe  by  our  own  immemorial.cuf- 
toms;  and  the  refcripts  of  Severus  or  Cara- 
c  vi.LA,  which  were  laws,  it   fcems,  at  Romet 

*  jye  Laud,  Leg.  Angl.  c.  33.  34.     '  f  SeW.  in  Fort,  c  33. 
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have  certainly  no  Icind  of  authority,  at  Wejimin- 
Jler,  but,  in  queftions  of  rational  law,  no  caufe 
can  beaffigneii,  why  we  fhould  not  fhorten  out 
own  labour  by  reforting  occafionally-  to  the  wif- 
dam  of  ancient  jurifts,  many  of  whom  were  the 
moft  ingenious  and  fagacious  of  men.  What  is 
good  fenfe,  in  one  age,  muft  be  good  fenfe,  all 
circumftances  remainiag,  in  another ;  and  pure 
unfophifticated  reafbn  is  the  fame  in  Italy  and 
in  England,  in  the  mind  of  a  Papinian  and 
©f  a  Blackstone. 

Without  undertaking,  therefore,  in   all    in 
ftances,  to  reconcile  Nerva  with  Proculus, 
Labeo  with  Julian,  and  Gaius  either  with 
Celsus  or  with  himfelf,  I  fliall  proceed  to  ex- 
hibit a  fummary  of  the  Roman  law  on  the  fub- 
jed:  of  reJponfibiUty  for  negleSl. 
■   The  two  great  foutces,  whence  all  the  deoi- 
fions  of  civilians  in  this  matter  muft  be  derived, 
are  two  laws  of  Ulpian;  the  firft  of  which  is' 
taken  from  his  work  on  Sabinuf,  and  the  fecond 
from  his  trad:  on  the  Edid :  of  both  thefe'laws 
I  ihall  give  a  verhal  tranflation  according  to  my 
apprehenfion  of  their  obvious  meaning,  and  ihall 
then  ftatea  very  learned  and  ihterefting  contro- 
verfy  concerning  them,  with  the  principal  argu- 
ments on  each  fide,  as  far  as  they  tend  to  eluci- 
date the  queftion  before  us. 
" "  Soraecontrads,  fays  the  great  writer  on  Sahinus , 
z    2 
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"  make  the. party refponlible  for  deceit  only; 
*'  fome,  for  both  deceit  and  neglect.  No* 
"thing  more  than  rejporj^bility  for  deceit  is 
"  demanded  In  deposits  and  possession  at 
*'  will;  both  deceit  and  neglect  are  irh 
*'  hibited  in  commissions,  lending  for 
"  USE,   custody  after  sale,  taking  in 

"  PLEDGE,  HIRING;    alfo  in  PORTIONS,  GUAR- 

*'  DiANSHiPs,  VOLUNTARY  WORK:  (among 
*'  thefe  SOME  require  even  more  than,  ordinary 
"  diligence).  Partnership  and  undi- 
••  VIDEO  PROPERTY  make  the  poTtner  cmdjoint- 
'■^  proprietor  anfwerable  for  both  deceit  and 

"  NEGLIGENCE*." 

"  In  contracts,  fays  the  fame  author  in  his 
*'  other  work,  we  are  fometimesrefpoQfible  for 
"  deceit  ALONE ;  fometimes,  for  neglect 
*•  also;,  for  deceit  only  in  deposits;  be- 
'■'  caufe,  fmce  no  benefit  a(^rues  to  the  de- 
"  pofitary,  he  can  juftly  be  anfwerable  for  no 
**  more  than  deceit;  but,  if  a  reward  hap-^ 
"  pen  to  be  given,  then  a  refpanjibility  fm"  ne- 
''  GLECT  ALSO  is  required;  or,  if  it  be  agreed 

*  Contraftfls  quidam  dolum  malum  duntaxat  recipiuntj 
(juidam,  etnoLUM  et  culpam.  Dolum  tantum  depositum 

€t  ;PHECARIUMi  DOLtTM  ET  CULPJVM,  MANDATUM,  COMMO- 
DATUM,  VENDITUM,  PIGNORI  ACCEPTUM,  LOCATUM  ;  item 
DOTISDATIO,  TUTEL^,  NEGOTIA  GESTA  :  (in  his  QtJiDAM  Ct 
bILIGENTIAM).     SoClETAS  Ct  RERUM   COMMUNIO  Ct  DOiUM 

ET  CVLPAM  recipil;,    D.  5,0.  17.  23. 
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*'  at  the  time  of  the  contra^,  that  the  depofitary 
«*  fhall  anfwer  both  for  neglect  and  for  Accl- 
"dent:  but,  where  a  benefit  accrues  to 
**  BOTH  parties,  as  in  keeping  a  thing 
*'  SOLD,  as  in  hiring,  as  in  portions,  as  in 
*'  PLEDGES,  as  in  partnership,  both  de- 
*'  CEIT  AND  NEGLECT  make  the  party  liable. 
"  Lending  for  use,  indeed,  is  for  the  moft 
*' part  beneficial  to  the  borrower  only; 
*'  and,  for  this  reafon,  the  better  opinion  is  that 
*'  of  Q^MucitJs,  who  thought,  that  he  fhould 
"  be  refponflble  not  only  for  neglect,  but 
«  even  for  the  omiffion  of  hqre  thah  ordinary 
"  diligence*/' 

One  would  fcarce  have  believed  It  poffible, 
that  there  ^ould  ha,ve  been  two  opinions  on  laws 
fo  perfpicuous  and  preclfe,  coinpofed  by  the  fattie 
writer,  who  was  indubitably  the  belt  expofitor 

*  In  contraftibus  mterdum  dolum  solum,  interdum  et 
CULPAM,  prsftamus;  dolum  in  deposito;  nam,  quia 
KULLA  uTiLiTA^  cjus  verfatur,  apud  quem  deponitur,  me- 
rito  DOLUS  prseftatur  .solus;  nifi  fortd  et  merges  aeceffit, 
tunc  enim,  ut  eft  et  conftitutum,  etiam  culpa  exhibetur ; 
3ut,  fi  hoc  ab  initio  convenit,  ut  et  culpAm  et  periculum 
prasftet  is,  penes  quem  deponitur :  fed,  ubi  UTRjusQpE  UTi- 
tiTAS  vertitur,  ut  in  empto,  ut  in  locato,  ut  in  uoTE,'ut 
in  piGNOREj  ut  in  societate,  et  dolus  et  culpa  praeftatur. 
CoMMODATUM  autem  plerumque  solam  utilitatem  con- 
tinet  ejus,  cui  commodatur;  et  ideo  verier  eft  Q^Mucu 
fententia  exiftimahtis  et  cxtlfau  pr%ftaadam  et  diligen<' 

TIAM.      D,  13.  6.  5,  2. 
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of  his  own  do£lrine,  and  apparently  written  in 
illuftration  of  each  other ;  the  firft  compriling 
the  rule,  and  the  fecond  containing  the  reafon  of 
it:  yet  the  fingle  paiTage  extrafted  from-  the 
book  on  Sabinus  has  had  no  fewer  than  twelve 
particular  commentaries  in  Latin*,  one  or  two 
in  Crreek^,  and  fome  in  the  mO(d'^m  languages  of 
Europe,  befides  the  general  expofitions  of  that 
important  part  of  the  digeft,  in  which  it  is  pre-^ 
ferved.  Mod  of  thcfe  I  have  perufed  with  more 
admiration  of  human  fagacity  and  induftry  than 
cither  folid  inftru£tion  or  rational  entertainment; 
for  thefe  authors,  like  the  generality  of  commen- 
tators, treat  one  another  veryroughly  on  very  little 
provocation,  and  have  the  art  rather  of  clouding 
te^ts  in  themfelves  clear,  than  of  elucidating 
paffages,  which  have  any  obfcurity  in  the  words 
or  the  fenfe  of  them.  C  ampan  as,  indeed,  who 
was  both  a  lawyer  and  a  poet,  has  turned  the 
firfl:  law  of  Ulpian  into  Latin  hexameters ;  and 
Jiis  authority,  both  in  profe  and  verfe,  confirms 
the  interpretation,  which  I  have  juft  given. 

The  chief  caufes  of  all  this  perplexity  have 
been,  firft,  the  vague  and  indiftindl  manner  in 
which  the  old  Roman  lawyers,  even  the  moft 

*BocERUs,  Campanus,  IVavezan,  Del  Rio,  Le  Conte, 
RiTTERSiiusius,  GiPHANiys,  J.  GoDEFRoi,  and  others. 

•j-  The  fcholium  on  Harmenopulus,  1.  6.  tit.  de  Reg.  Jur. 
n>  15.  may  be  confidercd  as  a  commentary  on  this  law. 
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eminent,  have  written  on  the  fubje<St ;  fecondly, 
the  loofe  and  equivocal  fenfe  of  the  words  di- 
LiGENTiA  and  CULPA;  laflly  and  principally, 
the  darknefs  of  the  parenthetical  claufe  in  his 
QijiDAM  ET  DiLiGENTiAM,  whjch  has  pro- 
duced more  doubt,  as  to  its  true  reading  and  fi^- 
nificatlon,  than  any  fentence  of  equal  length  in 
any  author  Greek  or  Latin,  Minute  as  the 
queftion  concerning  this  claufe  m?iy  feem,  and 
dry  as  it,  certainly  is,  a  fhort  examination  of  it 
appears  abfolutely  neceflary. 

The  vulgate  editions  of  the  pande£ls,  and  the 
manufcripts,  from  which  they  were  printed,  ex- 
hibit the  reading  above  fet  forth;  and  it  has  ac- 
cordingly been  adopted  by  CujAs,  P.  Faber, 
Le  Conte,  Donellus,  and  mojl  others,  as  giv-^ 
ing  a  fenfe  both  perfpicuous  in  itfelf  and  con- 
fiftent  with.the  fecondlaw;  but  the  Florentine 
copy  has  quidem,  and  the  copies,  from  which 
the  Bajilica  were  tranflated  three  centuries  after 
Justinian,  appear  to  have  contained  the  fame 
word,  iince  the  Greeks  have  rendered  it  by.'a 
particle  of  fimilar  import.  This  variation  in 
a  fingle  letter  makes  a  total  Alteration,  in  the 
whole  dodrine  of  Ulpian;  for,  if'ii  be  agreed, 
that  diligeritia  means,  by  a  f;gure  of  fpeech,  a 
more  than  ordinary  degree  of  diligence ,  the  com- 
mon reading  will  imply,  conformably  with  the 
fecond  law  before  cited,  th^t  "  some  of4:heprje- 
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^'  ceding  contrads  demand  that  higher  degree ;* 
but  J:he  Flor&itme  reading  will  denote,  in  con-* 
tradition  to  it,  that  "  all  of  them  require  more 
*'  than  ordinary  exertions." 

It  is  by  no  means  my  defign  to  depreciate  the 
fiutharity'  of  the  venerable  manufcript  preferved 
-at  Florence;  for,  although  few  civilians,  I  be- 
lieve, agree  with  Politian,  in  fuppofmg  it  to 
be  one  of  the  originals,  which  were  fent  by 
yitfiinian  faimfelf  to  the  principal  towns  of 
Italy*,  yet  it  laaj  pq/Jibly  be  the  very  book, 
which  the  Emperor  Lotharios  II.  is  Jkid  to 
have  found  at  Amalfi  about  the  year  1130,  an<i 
gave  to  the  citizens  of  Pisa,  from  whom  it  was 
taken*  near  three  hundred  years  after,  by  the 
Florentines,  and  has  been  kept  by  them  with  fu-. 
perftitious  reverence  f :  be  that  as  it  may,  the 
copy  deferves  the  highefl  refpe6l ;  but,  if  any 
proof  be  requiiite,  that  it  is  nofaultlefs  tranfcript, 
we  may  obferve,  that,  in  the.  very  law  before  us, 
0CCedKnt  is  erromeoufly  written  for  aecidimt;  and 
the  whole  phrafe,  iadeed,  in  which  that  word 
occurs,  is  different  from  the  copy  ufed  by  the 
Greek  interpreters,  and  conveys  a  mea.ning,  aa 
BocERus  and  others  have  remarked,  i^ot  fup^ 
portable  by  any  principle  or  analogy. 

*  Epift.  X.  4.  MifceH.  cap.  41..  5ee  Gravina,lib.  i.  J  14J., 
f  Taurelli,  Prsef.  ad  Pand.  Florent. 
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This,  too,  is  indirputaWy  clear ;  that  the  fen-s 
tence  in  his  quidem  et  diligentiau,  is  ungram- 
matical,  and  cannot  be  conftrued  according  to  the 
intei^retation,  which  fome  contend  for.  What 
verb  is  underftood?  Recipitmt.  What  noun? 
Contradus,  What  then  becomes  of  the  wordsi  in 
his,  namely  contraStihis^  unlefs  in  fignify  among? 
And,  in  that  cafe,  the  difference  between  Qyir 
DEM  and  QUI  DAM  vanlfhes ;  for  theelaafe  may 
ilill  Lmport,  that  '*  among  the  preceding  con- 
*'  tracts  (that  is,  i}i  some  qf  ihem),  more  than 
**  ufiial  diligence  is  exa6ted  C  in  this  fenfe  the 
Qre£k  prepofition  feenas  to  have  been  taken  by 
the  fcholiaft  on  Harmenopulus;  and  it  may 
here  be  mentioned,  that  diligentia,  in  the  nomi- 
native, appears  va.  fome  old  copies,  as  xhR  Greeks 
have  rendered  it;  b^t  Accux^ius,  Del  Rio, 
and  a  few  others,  confider  the  word  as  implying 
BO  more  than  diligence  in  general,  and  diftinguifli 
it  into  various  degrees  applicable  to  the  feveral 
contradis,  which  Ui-pian  enumerates.  We  may 
add,  that  one  or  two  interpreters  thus  explain 
the  whole  fentence,  *'  in  his  x^mtra^ibus  qui- 
f*  dam  jurifconfuUi  et  diligentiam  requiruntj' 
but  this  interpretation,  if  it  could  be  admitted, 
would  entirely  deftroy  the  .  authority  of  the 
claufe,  and  imply,  that  JJlpian  was  of  a  dif- 
ferent opinion.  As  to  the  laft  conjecture, 
that  only  certain  cafes  and  circufnjtmees  are 
raeaned  by  the  word  qui  dam,   it   fcaroe  de- 
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ferves  to  be  repeated,  On  the  whole,  I  ftrongly 
incline  to  prefer  the  vulgate  reading,  efpecially 
as  it  is  not  conje6lural,  but  has  the  authority  of 
manufcripts  to  fupport  it ;  and  the  miftake  of  a 
letter  might  eafily  have  been  made  by  a  tran- 
fcriber,  whom  the  prefaces,  the  epigram  pre- 
fixed, and  other  circumftances,  prove  to  have 
been,  as  Taurelli  himfelf  admits,  a  Greek. — 
Whatever,  in  fhort,  be  the  genuine  words  of 
this  much-controverted  claufe,  I  am  perfuaded, 
that  it  ought  by  no  means  to  be  ftrained  into  an 
inconfiftency  with  the/econd  law ;  and  this  has 
been  the  opinion  ofmoji  foreign  jurifts  from  Azo 
and  Alciat  down  toHEiNEccius  and  Hubert 
who,  let  their  diffenfion  be,  on  other  points, 
ever  fo  great,  think  alike  in  diftinguifhing  tAree 
degrees  of  negle6t,  which  we  may  term  gr^Js, 
ordinary,  and  Jlight.,  and  in  demanding  refpon^ 
fibility  for  thofe  degrees  according  to  the  rule 
before  expounded. 

The  law  then  on  this  head,  which  prevailed 
in  the  ancient  Roman  empire,  and  ftill  prevails 
in  Germany,  Spain,  France,  Italy^  Holland,  con- 
ftituting,  as  it  were,  a  part  of  the  law  of  nations, 
is  in  fubftahce  what  follows. 

Grofs  neglect,  lata  culpa,  or,  as  the  Roman 
lawyers  moft  accurately  call  it,  dolo  proximo,  is 
in  pradlice  confidered  as  equivalent  to  dolus, 
or  FRAUD,  itfelf  J  and  confifts,  according  to  the 
beft  interpreters,  in  the  omifion  of  that  care, 
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'mfdch  even  inattentive  and  thoughtlefs  men  never 
fail  to  take  of  their  own  property:  this  fault  they 
juiftly  hold  a  violation  oi  good  faith.   \ 

Ordinary  negledt,  levis  culpa^  is  the  want  of 
that  diligence,  which  the  generality  of  mankind 
ufe  in  their  own  concerns ;  that  is,  of  ordinary 
care. 

Slight  negledt,  levtjjtma  culpa,  is  the  omijjion 
of  that  care,  which  very  attentive  and  vigilant 
perfons  take  of  their  own  goods ^  or,  in  other 
words,  oi  very  exaSl  diligence. 

Now,  in  order  to  afcertain  the  degree  of  neg- 
left,  for  which  a  man,  who  has  in  his  pofleffibri 
the  goods  of  another,  is  riadde  refponfible  by  his 
contra<£t,  either  exprefs  or  implied^  civilians  efta- 
blifh  three  principles,  which  they  deduce  from 
the  law  of  Ulpian  on  the  EdiSl  ^  and  here  it 
may  be  obiefVed,  that  they  frequently  diftinguifli 
this  law  by  the  name  of  Si  ut  certo,  and  the 
other  by  that  of  ContraSius* ;  as  maiiy  poems 
and  hiftories  in  ancient  languages  are  denomi- 
nated from  their  initial  words. 

Firfl: :  In  contrafts,  which  are  beneficial ^o/i?^ 
to  the  owner  of  the  property  holden  by  another; 

*  Or  1.  5.  §  2.  fF.  Cimtnod.  and  1.  23.  fF.  de  reg.  jur.  In- 
ftead  oiffi  which  is  a  barbarous  corruption  of  the  initial  let- 
ter of  ita.vUyQa.iy  many  writeD,  for  iJi^j^,  with  more  cle^rnefs 
and  propriety. 
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no  more  is  demanded  of  the  holder  than  good 
faith,  and  he  is  coufequently  refponfible  for 
nothing  lefs  than  grofs  ncgledl :  this,  therefore, 
is  the  general  rule  in  deposits;  but,  in  regard 
to  commissions,  or,  as  foreigners  call  them, 
MANDATES,  and  the  implied  conXx?i&.  negotiorum 
gejiorum,  a  certain  care  is  requifite  from  the 
nature  offh?  thing ;  and,  a?  good  faith  itfelf  de- 
mands, that  fuch  care  be  proportioned  to  the 
exigence  of  each  particular  cafe,  the  law  pr^m 
fumes f  that  the  mandatary  or  commiffioner,  and, 
by  parity  of  reafon,  the  neg^tiorum  gejior,  en- 
gaged at  the  time  of  contradting  to  ufe  a  degree 
of  diligence  adequate  to  the  performance  of  th^ 
•work  undertaken*^ 

Secondly:  In  contrads  redproca^/j heneBcial 
t®  Both  parties,  as  in  thofe  of  sale,  hiring, 
PLEDGiN(^,  PARTNERSHIP,  and  the  contra6t 
implied  in  joint-property,  fuch  care  is  ex-? 
afted,  as  every  prudent  man  commonly  takes  of 
bis  own  goods',  and,  by  confequence,  the  vendor, 
the  hirer^  the  taker  in  pledge,  the  partner ^ 
and  the  co-proprietor^  ar6  anfwerable  for  ordinary 
negle61:.. 

Thirdly:  In  contrails,  from  which  a  benefit 
accrues  (?«/)r  to  him,  who  has  the  good?  in  his 

■  r 
*  Spondet  diligentiam,  fay  the  Roman  lawyers,  gerendt  negO' 
th  par  em. 
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cuftody,  as  in  that  of  lending  for  use,  an 
extraordinary  degree  of  care  is  demanded ;  and 
riie  borrower  is,  therefore,  refponfible  ioxfiight 
negligence. 

This  had  been  the  learning  generally,  and 
almofir  unanimouily,  received  and  taught  by  the 
dodlors  of  Roman  lawj  and  it  is  very  remark- 
able, that  even  Antoine  Favre,  or  Faber^ 
who  was  famed  for  innovation  and  paradox,, 
whapublilhed  two  ample  volumes  De  Errorihus 
Interpretum^  arrd  whom  Gravina  juftly  calls 
the  holde^  of  expnfitors  and  the  keeneji  adverfary 
^the  praBifers^,  difcovered  no  error  in  the 
common  interpretation  of  two  celebrated  laws, 
which  have  fo  diredl  and  fo  powerful  an  in- 
fluence over  fecial  life,  and  which  he  muft  re- 
peatedly have  ■  confidered  :  but  the  younger 
GoDEFRoi  of  Geneva,  a.  lawyer  confeffedly  of 
eminent  learning,  who  died  about  the  middle  of 
the  laft  century,  left  behind  him  a  regular  com- 
mentary on  the  law  ContraBus,  in  which  he 
boldly  combats  the  fentiments  of  all  his  prede- 
ceflors,  and  even  of  the  ancient  Romans^  and 
endeavours  to  fupport  a  new  iyftem  of  his 
own. 

He  adopts,  in  the  firft  place,  the  Florentine 
reading,   of  which  the  ftudent,  I   hope,  has 

*'  Orig.  Jur.  Qvr.  lib.  i, }  rsj. 
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Ibrmed  by  this  time  a,  decided  opinion,  from  a 
preceding  page  of  this  cflay. 
-  He  cenfiires  the   rule  coxnprifed,  in  the  law 
Si  ut  certo  as  weak  and  fallacious,  yet  admits, 
that  the  rule,  which  He  condemns,,  had  the 
approbation  and  fupport  of  Modestinus,  ^of 
Paulus,  of  Africanus,  of  Gaius,  and  of  the 
great  Papinian  himfelf ;  nor  does  he  fatiafac- 
torily  prove  the  fallacioufnefsy  to  which  he  ob- 
jefts,  unlefs  every  rule  be  fallacious,  to  which 
there  are  fome  exceptions.     He  underflandg  by 
DiLiGENTiA  that  carc, .  which  a  very  attentive 
and  vigilant  man   takes  of  his  own  property  j 
and  he  demands  this  care  in  all  the  eight  con- 
trails, which  immediately  precede  the  difpiite^ 
claufe :  in  the  two,  which  follow  it,  he  requires 
no  more  than  ordinary  dihgence.     He  admits, 
however,  the  three  degrees  of  negledt  above? 
ftated,  and  ufes  the  common  epithets. /mj  and. 
levijjima;  but,,  in  order  to  reconcile  his  fyfte-m; 
with  many  laws,  which  evidently  oppofe  it,  hfc 
afcribes  to  the  old  lawyers  t^e  wildeft  mutability 
of  opinion,  and  is  even  forced  to  contend,  that 
Ulpian  himfelf ;««/?  have  changed  his  mind. 

Since  his  work  was  not  publifhed,  1  believe, 
in  his  life-time,  there  may  be  reafon  to  fufped, 
that  he  had  not,  completely  fettled  his  own  mind  ; 
and  he  concludes,  indeed,  with  referring  the 
dccifion  of  evdsry  cafe  on  this  head,  to  that  mof\ 
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dangerous  and  moft  tremendous  powevythe  dif- 
cretion  of  the  judge* . 

The  triple  divifion  of  hegledts  had  alfo  been 
highly  cenfured  by  fome  lawyers  of  reputation. 
Zasius  had  very  juftly  remarked,  that  neglects 
differed  in  degree,  but  not  in  /pedes ;  adding, 
*'  that  he  had  no  objection  to  ufe  the  words 
"  levis  and  levtjftma,  merely  as  terms  of  practice 
"  adopted  in  courts,  for  the  more  eafy  diftin6lion 
*'  between  the  different  degrees  of  care  ex- 
**  afted  in  the  performance  of  different  con- 
*'  tra6ts-j-:"  but  Donellus,  in  oppofition  to 
his  mafter  Uuaren,  infifted  that  levis  and  levif- 
Jima  differed  in  found  only,  not  in  ^enfe ;  and 
attempted  to  prove  his  affertion  triumphantly 
by  a  regular  iyllogifm  \ ;  the  minor  proportion 
of  which  is  raifed  on  the  figurative  and  inaccu- 
rate manner,  in  which  pofitives  are  often  ufed 
for  fuperlatives,  and  converfely,  even  by  the 
befl  of  the  old  Roman  lawyers.  True  it  is,  that, 
in  the  law  ContraSiuSf  the  divifion  appears  to  be 

*  "  Ego  certd  hac  in  re  cenfentibus  accedo,  vix  quidquam 
"  geiieralius  definiri  poiTe  ;  remque  hanc  ad  arbitriumjudicis, 
"  prout  res  eft,  referendam."  p.  141. 

f  Zas.  Singul.  Refp.  libi  i.  cap.  2. 

X  "Quorum  deiinitiones  ejedem  funt,  ea  Inter  fe  funt 
"  eadem ;  levis  autem  culpx  et  levi/Jima  una  et  eadem  defi- 
"  nitio  eftj  utraque  igitur  culpa  eadem."  Coitom.*  Jur.  Civ. 
lib.  xvi.  cap.  7.  "  ^' 
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two-fiU  only,  DOLUS  and  culpa  ;  which  differ 
m /pedes,  when  the  firft  means  aSiualff'aud  and 
malice^  but  in  degree  merely,  when  it  denotes 
no  more  than  grofs  neghSl ;  and,  in  either  dafe, 
the  fecond  branch,  being  capable  of  more  and 
lejs,  may. be  fubdivided  into  ordinary  zndjlighti 
a  fubdivifion,  which  the  law  Si  ut  certo  obvioufly 
requires :  and  thus  are  both  laws  perfedly  re- 
conciled. 

We  may  apply  the  fame  reafoning,  chang* 
Ing  what  fhould  be  changed,  to  the  trifte  di- 
vifion  of  diligence;  for,  when  good  faith  is  con- 
fidered  as  implying  at  leaft  the  exertion  aijlight 
attention,  the  other  branch.  Care,  is  fubdivi- 
fible  into  ordinary  and  extraordinary -j  which 
brings  us  back  to  the  number  of  degrees  already 
eftablifhed  both  by  the  analyfis  and  by  autho- 
rity. 

Neverthelefs,  a  (yftem,  in  one  part  entirely 
new,  was  broached  in  the  prefent  century  by  an 
advocate  in  the  parliament  of  Paris,  who  may, 
probably,  be  now  living,  and,  poffibly,  in  that 
profeffional  ftation,  to  which  his  learning  and 
acutenefs  juflly  entitle  him.  I  fpeak  of  M.  Le 
Erun,  who  publilhed,  not  many  years  ago, 
zn'EJpiy  on.  Kefponjibility  for  NegleSl'* ,  which  he 

*  EJfai  Jur  l(y  ^reflation  des  Fautei,  a  Paris,  chez  Saugrain, 

T764. 
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had  neafly  finifhed,  before  he  had  feen  the  com* 
mentary  of  Godeffoi^  and,  in  all  probability, 
^vithbut  ever  being  acquainted  with  the  opinion 
of  Donellus. 

This  author  fharply  reproves  the  triple  divi- 
lion  of  negledts,  and  feems  to  difregard  the  rule 
concerning  a  benefit  arifing  to  bothf  or  to  6ne,  of 
the  cOntradling  parties;  yet  he  charges  Godefroi 
with  a  want  of  due  clearnefs  in  his  ideas,  and 
with  a  palpable  mifinterpretation  of  feveral 
laws.  He  reads  in  his  quidt.m  et  diltgentiam  ^ 
and  that  with  an  air  of  triumph  ^  infinuating, 
that  quidAM  was  only  an  artful  conjefture  of 
Cujas  and  Le  Conte,  for  the  purpofe  of  eftablifh- 
ing  their  fyftem  ;  and  he  fupports  his  own  read- 
ing by  the  authority  of  the  Basilica  j  an  autho- 
rity, which,  on  another  occafion,  he  depreciates. 
He  derides  the  abfurdity  of  permitting  negligence 
in  any  contradt,  and  urges,  that  fuch  permijjion, 
as  he  calls  it,  is  againft  exprefs  law:  "  now, 
•*  fays  he,  where  a  contraft  is  beneficial  to  both 
**  parties,  the  doctors  permit ^ig"y^/  negligence, 
'*  which,  how  flight  foever,  is  ftill  negligence, 
**  and  ought  always  to  be  inhibited."  He 
warmly  contends,  that  the  Roman  laws,  pro- 
perly underftood,  admit  only  two  degrees  of  di- 
ligence; one,  meafured  by  that,  which  a  provi- 
dent and  attentive  father  of  a  family  ufes  in  his 
own  concerns;   another,  by  that  care,   which 

\0l.,  VI.  A  A 
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the  individual  party ^  of  whom  it  is  required,    is 
accujlomed  to  take  of  his  own  poffejfions;  and  he, 
very  ingeniouily,  fubftitutes  a  new  rule  >  in  the 
place  of  that,  which  he  rejefls ;  namely/  that, 
when  the  thiffgs  in  quejlion  are  the  sole  property 
of  the  perfon^  to  whom,  they  nmji  be  rejiored,  the 
holder  of  th^m  is  obliged  to  keep  them  with  the 
fir/i  degree  of  diligence;  whence  he  decides,  that 
a  borrower  and  a  hirer  are  refponfihle  for  precifely 
the  fam^  negledt ;  that  a  vendor,  who  retains  for 
a  time  the  cuftody  of  the  goods  fold,  is  under  the 
fame  obligation,  in  refpeft  of  care,  with  a  man, 
who  undertakes  to  manage  the  affairs  of  another, 
.either  without  his  requeft,  as  a  negqtiorum  gefiot;^ 
.or  with  it,  as  a  mandatary:  "  but,  fays  he,  when 
"  the  things  are  the  joint  property  of  the  parties 
"  contrasting^  no  higher  diligence  can  be  required 
"  than  the  fecond  degree,  or  that,  which  the 
"  aSting party  commonly  ufes  in  his  own  affairs; 
"  and  it  is  fufhcient,  if  he  keep  them,  as  he  keeps 
''  his  own."     This  he  conceives  to  be  the  dif^ 
tindtion  between  the  eight  conXxSi^k.^,  which  pre- 
cede, and  the  two,  which  follow,  the  words  in 
his  quidem  et  diligentiam. 

Throughout  his  work  he  difplays  no  fmall 
fagacity  and  erudition,  but  fpeaks  with  too  much 
confidence  of  his  own  decifions,  and  with  too 
much  afperity  or  contempt  of  all  other  inter- 
preters from  Bartolus  to  Vinnius. 
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,    At   the  time  when  this   author  wrote,    thd 
learned  M.  Pothier  was  eompofing  fome  of 
his  admirable  treatifes  on  all  the  different  fpeciesi 
of  exprefs,  or   implied j  contrasts-^  and  here   I 
feize  with  pleafure  an  opportunity  of  recom- 
mending thofe  treatifes  to  the  Englijh  lawyer, 
exhorting  him  to  read  them  again  and  again ; 
for,  if  his  great  mafter  Littleton  iias  given 
him,  as  it  muft  be  prefumed,  a  tafte  for  lumi- 
nous  method,  appofite  examples,  and  a  clear 
manly  ftyle,  in  which  nothing  is  redundant,  no- 
thing deficient,  he  will  furely  be  delighted  with 
works,   in  which  all  thofe  advantages  are  com- 
bined,  and  the  greateft  portion  of  which  is  law 
.  at  JVejimUiJler  as  vvell  as  at  Orleans* :  for  my  own 
part,  I  am  fo  charmed  with  them,  that,  if  my 
undiflembled  fondnefs  for  the  ftudy  of  jurifpru- 
dence  were  never  to  produce  'Siny  greater  benefit 
to  the  publick,  than- barely  the  intrgdudion  of 
Pothier  to  the  acquaintance  of  my  country- 
men, I  fhould  think  that  I  had  in  fome  raeafure 
difcharged  the  debt,  which  every, man,  according 
to  lord  Co)iL-E,owes  to  his  frofeJlfion. 

To  this  venerable  profeflbr  and  judge,  for  he 
had  fuftained  both  chara£ters  with  deferved  ap- 
plaufe,  Le  Br  UN  fent  a  copy  of  his  little  woi'kj 

*  Oeuvres  de  M.  Pothier,  a  Paris,  chez  DeeuB.e  :  28  vo- 
lumes in  duodecimo,  or  6  in  quarto.  The  illuftrious  authof  died 
in  1772. 
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and  M.  Pothier  honoured  it  with  a  fhort,  but 
cbndplete,  anfwer  in  the  form  of  a  General  Ob- 
fervation  on  his  Tredtifes*-^  deelaring,  at  the 
fame  time,  that  he  would  not  enter  into  a  literary 
c&ntejlt  and  apologizirig  for  his  fixed  adherence 
to  the  ancient  fyftem,  which  he  politely  afcribes 
to  the  natural  bias  of  an  old  man  in  favour  of  opi- 
nions formerly  ifnUhed.  This  is  the  fubftance  of 
his  anfwer :  "  that  he  can  difcover  no  kind  of  ab- 
"  furdity  in  the  ufual  divifion  of  negleSl  and  di- 
"  ligence,  nor  in  the  rule,  by  which  different  de- 
**"  grees  of  them  are  applied  to  different  con- 
**  trads ;  that  to  ipeak  with  ftridt  propriety, 
*'  negligence  is  not  permitted  in  any  contract, 
"  but  a  lefs  rigorous  conJiruSlion  prevails  in  fome 
"  than  in  others ;  that  a  hirer,  for  inftanqe,  is 
*'  not  cbnfidered  as  negligent,  when  he  takes  the 
*'  fame  care  of  the  goods  hired,  which  the  ge- 
"  nerality  of  mankind  take  of  their  own ;  that 
*■'  the  letter  to  hire,  who  has  his  reward,  muft  be 
"  prefumed  to  have  demanded  at  firft  no  higher 
"  degree  of  diligence,  and  cannot  juftly  complain 
"  of  that  inattention,  which  in  another  cafe  might 
*'  have  been  culpable ;  for  a  lender,  who  has  no 
*'  reward,  may  fairly  exad:  from  the  borrower 
*'  that  extraordinary  degree  of  care,  which  a  very 

*  It  i«  printed  apart,  in  fourteen  pages,  at  the  end  of  his 

treatlfe  on  the  Marriage-contra^. 
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attentive  per/on  of  his  age  and  quality  ■would. 

certainly  have  taken;  that  the  diligence,  which 
**  the  INDIVIDUAL  party  commonly  ufes  in  his 
"  own  off; airs,  cannot  properly  be  the.obje6l  of 
*'  judicial  inquiry;  for  every  truftee,  adminiftra- 
*'  tor,  partner,  or  co-proprietor,  muft  be  pre- 
**  fumed  hj  the  court,  auditors,  or  commiflioners, 
'*  before -whom  an  account  is  taken,  or  a  diftri- 
**  bution  or  partition  made,  to  ufe  in  their  ozvn 
**  concerns  fuch  diligence,  as  is  commonly  ufed 
*' hy  all  prudent  men ;  that  it  is  a  violation  of 
*'  good  faith  for  any  man  to  take  lefs  care  of  an- 
**  other's  property,  whichhasbeenintruftedtohim, 
**  than  of  his  own  i  that,  confequently,  the  author 
**  of  the  new  fyftem  demands  no  more  of  a 
**  partner  or  a  joint-owner  than  of  a  depojitary; 
**  who  is  bound  to  keep  the  goods  depofited  as 
"  he  keeps  his  own ;  which  is  diredly  repugnant 
'  *  "  to  the  indifputable  and  undifputed  fenfe  of  the 
*'  law  Contradtus." 

I  cannot  learn  whether  M.  Le  Brun  ever 
publiflied  a  reply,  but  am  inclined  to  believe  that 
his  fyftem  has  gained  very  little  ground  in 
Trance,  and  that  the  old  interpretation  continues 
univerfally  admitted  on  the  continent  both  by 
theorifts  and  pradifers. 

Nothing  material  can  be  added  to  Pothier's 
argumient,  which,  in  my  humble  opinion,  is  un- 
anfwerable ;  but  it  may  not  be  wholly  ufelefs  to 
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fet  down  a  few  general  remarks  ofl  the  contro* 
verfy:  particular  obfeirvations  might  be  multi-^ 
f)lied  without  end. 

The  only  effential  difference  between  the  fyf-^ 
terns  of  GoDEFROi  and  Le  Brun  relates  to  the 
two  contracts,  which  follow  the  much-difputed 
elaufe;  for  the  Swifs  lawyer  makes  the  partner 
and  co-proprietor  anfwerable  fipr  ordinary  neg\e&.y 
and  the  jPr^wc^  advocate  demands  no  more  fron^ 
them  than  common  honejiy :  now,  in  this  refpeft, 
the  error  of  the  fecqnd  fyft'em  has  been  proved 
to  demonftration;  and  the  author  of  it  himfelf 
confeffes  ingenuoufly,  that  the  other  part  of  it 
fails  in  the  article  of  Marriage-portions*. 

In  regard  to  the  divifion  of  negled:  and  care 
into  three  degrees  or  two,  the  difpute  appears  to 
be  rnerely  verbal ;  yet,  even  on  this  head,  Le 
Brun  feems  to  be  felf- confuted:  he  begins  with 
engaging  to  prove  "  that  only  two  degrees  of 
"  fault  are  diftinguifhed  by  the  laws  of  Rome,^^ 
and  end^  with  drawing  a  conclufion,  that  they 
acknowledge  but  one  degree:  now,  though  this 
might  be  only  a  flip,  yet  the  whole  tenor  of  his 
book  eftablifhes  two  modes  of  diligence,  the  omif- 
Jions  of  which  are  as  many  negledts  j  exclufively 
of  grofs  negledt,  which  he  likewife  admits,  for 
the  culpa  levijjima  only  is  that,  which  he  repu-.. 

*  See  p.  71.  note;  and  p.  ia6, 
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diates.  It  is  true,  that  he  gives  no  epithet  or 
name  to  the  omiffion  of  his  y^row^  mode  of  care; 
and,  had  he  fearched  for  an  epithet,  hfe  could 
have  found  no  other  than  grqfs;  -which  would 
have  demonftrated '  thfe  w^eakriefs  of  his  whole 
fyftem*.  ^;:-'         - 

The  difquifition  amounts,  in  fadb,  to  this:  from 
the  barrennefs  or  poverty,  as  Lucretius  calls- 
it,  of  the  Latin  language,  the  fmgle  word 
CULPA  includes,  as  a  generick  term,  various 
degrees  or  fhades  of  fault,  which  are  fometimes 
diftinguifhed  by  epithets,  and  fometimes  left* 
without  any  difl;in£tion;  but  the  Gr^^^,  which 
is  rich  and  flexible,  has  a  term  expreflive  of  al- 
moft  every  ftiade,  and  the  tranflators  of  the  law 
Contta^us  adtually  ufe  the  words  fah[A,[»  and 
«>eX£»«,  which  are  by  no  means  fynonymous,  ths 
former  implying  a  certain  eajinefs  of  mind  or 
remijfnefs  of  attention,  while  the  fecond  imports 
a  higher  and  more  culpable  degree  of  negli- 
gence f.  This  obfervation,- indeed,  feems  to  fa- 
vour the  IjHem  of  Gduefroi  ;  but  I  lay  no  great 

*Seepages32.  73.  74.  149. 

\  Bafilica,  2,  3,  23.  See  Demoflh.  3  Phil,  Rei/ke's  edit.  I. 
112.  3..  For  leviffima  culpa,  which  occurs  but  once  in  the 
whole  body  0/  Roman  law,  pa,Sv'i/,ia  feems  the  proper  word  in 
Greek;  and  jt  is  aftually  fo  ufcd  in  the  Bajilica,  do.  3.  5.  where 
mention  is  made  of  the  Aquiliatt  law,  in  qua,  fays  Ulpian,  et 
livUftma  culpa  venit.  J),  9.  2.  44. 
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ftrefs  on  the  mere  woj^ds  of  the  tranfla,^on,  as  I 
cannot  perfuade  myfelf,  that  the  Greek  jurifts  un- 
der Basilius  and  Leo  were  perfedly  acquainted 
with  the  niceties  and  genuine  purity  of  their  lan- 
guage;- and  there  are  invincible  reafons,  as,  I 
hope,  it  has  been  proved,  for  rejedting  all  fyftems 
but  that,  which  PoxHiERhas  recommended  and 
illuftrated. 

I  come  now  to  the  laws  of  our  own  country, 
in  which  the  fame  diftindions  and  the  fame 
rules,  notwithftanding  a  few  claihing  authorities, 
will  be  found  to  prevail;  and  here  I  might  pro- 
ceed chronologically  from  the  oldeft  Tear-book  or 
Treatife  to  the  lateft  adjudged  Cafe;  but,  as  there 
would  be  a  moft  unpleafmg  drynefs  iii  that  me- 
thod, I  think  it  better  to  examine  feparately  every 
^x&mQ.  fpecies  of  bailment,  obfervingat  the  fame 
time,  under  each  head,  a  kind  of  hiftorical  order. 
It  muft  have  occurred  to  the  reader,  that  I  might 
eafily  have  taken  a  wider  field,  and  have  extend- 
ed my  inquiry  to  every  poflible  cafe,  in  which  a 
man  pojfej^esfor  a  time  the  goods  of  another;  but 
I  chofe  to  confine  myfelf  within  certain  limits, 
left,  by  grafping  at  too  vaft  a  fubjeft,  I  Ihould 
at  lafi  be  compelled,  as  it  frequently  happens,  by 
accident  or  want  of  leifure,  to  leave  the  whole 
work  unfinifhed :  it  will  be  fufficient  to  remark, 
that  the  rules  are  in  general  the  fame,  by  what- 
ever means  the  goods  are  legally  in  the  hands  of 
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the  poffeffor,  whether  by  delivery  from  the 
owner,  which  is  a  proper  bailment,  or  from  any 
other  perfon,  by  finding*,  or  in  confequence  of 
fome  diftinft  contract. 

Sir  John  Holt,  whom  every  Englijhmm 
fhould  mention  with  refpedt,  and  from  whom  no 
Englijh  lawyer  fhould  venture  to  diffent  without 
extreme  diffidence,  has  taken  a  comprehenfive 
view  of  this  whole  fubjeft  in  his  judgment  on 
a  celebrated  cafe,  which  fhall  foon  be  cited  at 
length ;  but,  highly  as  I  venerate  his  deep  learn- 
ing and  Angular  fagacity,  I  Ihall  find  myfelf  con- 
ftrained,  in  fome  few  inftances,  to  differ  from 
him,  and  fhall  be  prefuraptuous  enough  to  offer 
a  corredlion  or  two  in  part  of  the  doctrine, 
which  he  propounds  in  the  courfe  of  his  argu- 
mentf. 

His  divifion  of  bailments  into  Jix  forts  ap- 
pears, in  the  firfl:  place,  a  little  inaccurate; 
for,  in  truth,  his  Jijth  fort  is  no  more  than  a 
branch  of  his  thirds  and  he  might,  with  equaji 
reafon,  have  added  a  Jeventb,  fince  the  fifth  is 
capable  of  another  fubdivifion.  I  acknowledge, 
therefore,  hut  Jive  fpecies  of  bailment;  which  I 
fhall  now  enumerate   and   define,  with  all  the 

*  DoQl.  and  Stud.  dial.  2-  ch.  38.  Lord  Raytn.  909.  917. 
See  Ow,  141.  I  Leon,  224.  i  Cro,  219.  Mulgrave  and 
Ogden  . 

j-  Lprd  Raym.  912. 
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Latin  names,  one  or  two  of  which  lord  Holt 
has  omitted,  i.  Depositum,  which  is  a  naked 
bailment,  without  reward,  of  goods  to  be  kept 
for  the  bailor.  2.  Mandatum,  or  commijjion; 
when  the  mandatary  undertakes,  without  recom- 
pence,  to  do  fome  'aSt  about  the  things  bailed,  or 
fimplj  to  carry  them ;  and  hence  Sir  Henry 
Finch  divides  bailment  into  txuo  forts,  to  keep^ 
'  and  to  employ*.  3.  Commodatum,  or  loan 
forufe;  when  goods  are  bailed,  without  pay,  to 
be  ufed  for  a  certain  time  by  the  bailee.  4. 
PiGNORi  ACCEPTUM;  when  a  thing  is  bailed 
by  a  debtor  to  his  creditor  in  pledge,  or  as  a  fe- 
'curity  for  the  debt.  5.  Locatum,  or  hiring, 
which  is  always  for  a  reward',  and  this  bailment 
is  either,  i .  locatio  rei,  by  which  the  hirer  gains 
the  temporary  ufe  of  the  thing;  or,  2.  locatio' 
operis  faciendi,  when  xvork  and  labour,  or  care 
and  pains,  are  to  be  performed  or  beftowed  on 
the  thing  delivered:  or,  3.  locatio  opens  mercium 
vebendarum,  when  goods  are  bailed  for  the  pur- 
pofe  of  being  carried  from  place  to  place,  either 
to  a  publick  carrier,  or  to  a  private  perfon. 

I.  The  moft  ancient  cafe,  that  I  can  find  in 
our  books,  on  the  dodtrine  of  Deposits  (there 
were  others,  indeed,  a  few  years  earlier,  which 
turned  on  points  of  pleading),  was  adjudged  in 

*  Law,  b.  2.  ch.  18. 
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the  elghtli  of  Edward  II.  and  is  abridged  by 
FiTZHERBERT*.  It  may  be  called  Bonion's 
cafe,  from  the  name  of  the  plaintiff,  and  was,  in 
fubftance,  this :  An  adion  of  detinue  was 
brought  for  feals,  plate^  a.nd  jewels,  and  the  de- 
fendant pleaded,  "  that  the  plaintiff  had  bailed 
*'  to  him  a  cheft  to  be  kept,  which  chefl  was 
*'  locked ',  that  the  bailor  himfelf  took  away  the 
*'  key,  without  informing  the  bailee  of  the  contents; 
*'  that  robbers  came  in  the  night,  broke  open 
*'  the  defendant's  chamber^  and  carried  off  the 
*•  chefl  into  the  fields,  where  they  forced  the 
*''  lock,  and  took  but  the  contents-,  that  the  defend- 
**  ant  was  robbed  at  the  fame  time  of  his  own 
**  goods."  The  plaintiff  replied,  "  that  the 
*'  jewels  were  delivered,  in  a  chefl:  not  locked,  to 
**  be  reftored  at  the  pleafure  of  the  bailor,"  and 
on  this,  it  is  faid,  ijfue  was  joined. 

Upon  this  cafe  lord  Holt  obferves,  •'  that 
*' he  cannot  fee,  whv  the  bailee  fhould  not  be 
**  charged  with  goods  in  a  chefl  as  well  as  with 
*•  goods  oift  of  a  eheft;  for,"  fays  he,  "  the 
*'  bailee  has  as  little  power  over  them,  as  to  any 
"  benefit  that  he  might  have  from  them,  and  as 
*'  great  power  to  defend  them  in  one  cafe  as 
**  in  the  otiier"f-."     The  very  learned  judge  was 

*  Mayn.  Edward  II.  275.  Fitz.  Abr.  iii.  Detinue,  59, 
+  LordRayni.  914. 
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diflatisfied,  we  fee,  with  Sir  Edward  Coke'-? 
reafon,  "  that,  when  the  jewels  were  locked  up 
"  in  a  cheft,  the  bailee  was  not,   in  fa£t,  trufted 
'•  with  them*."     Now  there  was  a  diverfity  of 
opinion,  upon  this~  very  point,  among  the  great- 
eft  lawyers  of  Rome;  for  "  it  was  a  queftion, 
"  whether,  if  a  box  fealed  up  had  been  depofited^ 
"  the  box  only  fhould  be  demanded  in  the  ac- 
"  tion,  or  the  clothes,  which  it  contained,  fhould 
*-'  alfo  befpecifiedj  and  Trebatius  infifts,  that 
"  the  box  only,  not  the  particular  contents  o£  it, 
f*  muft  be  fued  for;  unlefs  the  things  were  pre- 
*'  vioufly  Ihewn,  and  then  depofited:  but  Labeo 
*'  affertSjthathe,  whodepofits  the  box,  depofitsthe 
"  contents  of  it;  and  ought,  therefore,  to  demand 
"  the  clothes  themfelves.  What  then,  if  the  depo- 
*'  fitary  was  ignorant  of  the  contents  ?  It  feems  to 
♦•  make  no  great  difference,  fmce  he  took  th^ 
*'  charge  upon  himfelf;  and  I  am  of  opinion, 
^'  fays  Ulpian,  that,   although  the  box  was 
*'  fealed  up,  yet  an  aflion  may  be  brought  for 
*'  what   it  containedf ."      This   relates  chiefly 
to  the  form  of  the  libel ;  but,  furely,  cafes  may 
be  put,  in  which  the  difference  may  be  very 
material  as  to  the  defence.     Diamonds,  gold,  and 
precious  trinkets,  ought,^om  their  nature^  to  be 
kept  with  peculiar  care  under  lock  and  key :  it. 

*  4  Rep,  84.  t  D,  i5.  3.  I.  41, 
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would,  therefore,  be  grofs  negligence  in  a  depo- 
fitary  to  leave  fuch  a  depofit  in  an  open  anti- 
chamber,  and  ordinary  negleft,  at  leaft,  to  let 
them  remain  on  his   table,  where  they  might 
poffibly  tempt  his  fervants ;  but   no  man   can 
proportion  his  care  to  the  nature  of  things,  with- 
out knowing  them:  perhaps,  therefore,  it  would 
be  no  more  tha.n  Jlight  negle6l,to  leave  out  of  a 
drawer  a  box  or  cafket,  which  was  neither  known, 
nor  could  juftly  be  fufpedted,  to  contain  diamonds ; 
and  DoMAT,  who  prefers  the  opinion  of  Tre- 
B  ATI  us,  decides,  **  that,  in  fuch  a  cafe,  the  de- 
••  pofitary  would  only  be  obliged  to  reftore  the 
*'  cafket,  as  it  was  delivered,  without  being  re- 
*'  fponfible  for  the  contents  of  it."     I  confefs, 
however,  that,  anxioufly  as  I  wilh  on  all  occa- 
llons  to  fee  authorities  refpedled,  and  judgment 
holden  facred,  Bonion's  cafe   appears  to  me 
wholly  incomprehenfible  J    for   the   defendant, 
inftead  of  having  been  grofsly  negligent  (which 
alone  could  have  expofed  him  to  an  adion), 
feems  to  have  ufed  at  leaft  ordinary  diligence; 
and,  after  all,  the  lofs  was  occafioned  by  a  hur-^ 
glary,  for  which  no  bailee  can  be  refponfible 
without  a  very  Special  undertaking.     The  plea, 
therefore,  in  this  cafe  was  good,  and  the  replica- 
tion, idle  J  nor  could  I  ever  help  fufpe£l:ing  a 
miftake  in  the  laft  words  alii  quod  non\  although 
Richard  de  Winchedon,  or  whoever  was  the 
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compiler  of  the  table,  to  this  Year-book,  makes  at 
difl:in<3:ion,  that,  "  if  jewels  be  bailed  to  me,  and 
*'  I  ^utthem  into  a  eafket,  and  thieves  rob  me  of 
"  them  in  the  night-time,  I  am  anfwerable ;  not, 
"  if  they  be  delivered  to  me  in  a  cheft  fealed 
*'  up ;"  which  could  never  have  been  law,  for 
the  hext  oldeft  cafe, ,  in  the  book  of  AJJifgy  con- 
tains the  opinion  of  chief  juftice  Thorpe, 
that  "  a  general  bailee  to  keep  is  not  refponfible, 
•'  if  the  goads  be  ftolen^  without  his  grofs  ne- 
*'  gled*;"  and  it  appears,  indeed,  from  Fixz- 
HERBERT,  that  the  party  was  driven  to  this 
ifTue,  •'  whether  the  goods  were  taken  away  by 
**  robbers." 

By  the  Mofaick  inftitutions,  "  if  a  man  deli?- 
"  vered  to  his  neighbour  money,  or  stuff  t9 
*'  keep^  and  it  was  Jiolen  out  qf  his.houfe,  and  the 
**  thief  could  not  be  found,  the  matter  of  the 
*'  boufe  was  to  be  brought  before  the  judge,  and 
*'  to  be  difcharged,  if  he  could  fwear,  that  he 
**  had  not  put  his  hand  unto  his  neighbour's 
*'  goods-j™,"  or,  as  the  Roman  author  of  the  Lex 
Dei  tranflates  it,  Nihil  fe  nequiter gej/ijfe X  ;  but 
a  diftindtion  feems  to  have  been  made  between  a. 

*  29.  Aff.  28.  Bro.  Abr.  tit.  Bailment,  pi.  7. 

f  Exod.  xxii.  7,  8. 

■^  Lib.  10.  De  Depofito.  This  boqk  is  printed  in  the  Cime 
volume  with  the  Theodofian  Code,  Paris,  1585. 
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ftealing  by  day  and  a  ftealing  by  night*;  and 
**  if  CATTLE  were  bailed  and  ftolen  (by.  da)\  I 
**  prefume),  the  perfon,  who  had  the  care,  of 
*'  them,  was  bound  to  make  reftitution  to  the 
**  owner -ii;"  for  which  the  reafon  feems  to  be, 
that,  when  Cd;f^/e  are  delivered  ;^o  be  kept^  the 
bailee  is  rather  di^mandatary  than  a  depofitary, 
and  is,  confequently ,  obliged  to  ufe  a  degree ,  of 
diligence  adequate  to  the  charge:  now  fheep  can 
hardly  be  ftolen  in  the  day-time  without  fome 
negleft  of  the  fhepherd;  and  we  find  tha,t,  when 
Jacob,  who  was,  for  a  long  time  at  leaft,  a 
bailee  of  a  different  fort,  as  he  had  a  reward^  loft 
any  of  the  beafts  intrufted  to  his'  care.  Lab  an 
made  him  anfwer  for  them  "  whether  ftolen  by 
*'  day  or  ftolen  by  nightlj;."" 

Notwithftanding  the  high  antiquity,  as  well 
as  the  manife'ft  good  fenfe,,of  the  rule,  a  contrary 
dodhrine  was  advanced  by  Sir  Edward  Coke, 
in  his  Reports,  aiid  aifterwards  deliberately  in- 
ferted  in  his  Commentary  on  Littleton,  the 
great  refult  of  all  his  experience  and  learning; 
'namely,  *'  that  a  depofitary  is  refponfible,  if  the 
"  goods  be  ftolen  from  him,  unlefs  he  accept 
*'  them  fpecially  to  keep  as  his  own"  whence  he 
advifes  all  depofitaries   to  tnake  fuch   a  fpe- 

*  Gen.  xxxi.  39.  f  Exod.  xxii.  i  ?, 

X  Gen.  xxxi.  39. 
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tiai  ic'ceptance**  This  dpinion,  fo  repugnant  to 
iiatural  reafon  and  the  laws  of  all  other  natioiiS, 
he  grounded  partly  on  fome  broken  cafes  in  the 
Year-books,  mere  converfations  on  the  bench,  or 
loofe  arguments  at  the  bar;  and  partly  on  SouTi#- 
cote's  cafe,  which  he  has  reported,  and  which 
by  no  means  warrants  his  dedu6lion  from  it. 
As  I  humbly  conceive  that  cafe  to  be  law,  though 
the  doctrine  of  the  learned  reporter  cannot  in  all 
points  be  maintained,  I  fhall  offer  a  few  remarks 
on  the  pleadings  in  the  caufe,  and  the  judgement 
^iven  on  them. 

SouTHCOTE  declared  in  detinue,  that  he  had 
tlelivered  goods  to  Bennet,  to  be  by  him  safely 
kept:  the  defendant  confefled  such  delivery, 
but  pleaded  in  bar,  that  a  certain  perfon  stole 
them  out  of  his  pofleffion ;  thte  plaintiff  replied, 
protefling  that  he  had  not  been  robbed,  that  the 
.perfon  named  in  the  plea  was  a  servant  of  the 
defendant,  and  demanded  judgement;  which,  on 
a  general  demurrer  to  the  replication,  he  ob- 
tained. "  The  reafon  of  the  judgement,  fays  lord 
*'  Coke,  was,  becaufe  the  plaintiff  had  delivered 
the  goods  to  be  safely  kept,  and  the  defend- 
ant had  taken  the  charge  of  them  upon  hini- 
"  felf,  by  accepting  them  on  such  a  delivery." 
Had  the  reporter  flopped  here,    I  do  not  fee 

*  4  Rep.  83.  b.  I  Inft.  89.  a.  b. 
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what  poffible  objection  could  have  been  made; 
but  his  exuberant  erudition  boiled  over,  and  pro- 
duced the  frothy  conceit,  which  has  occalioned 
fo  many  reflections  on  the  cafe  itfelf ;  namely, 
*'  that  to  KEEP  and  to  keep  safely  are  one  and 
the  fame  thing;"  a  notion  which  was  denied  ta 
be  law  by  the- whole  court  in  the  time  of  chief 
juftice  Holt*. 

It  is  far  from  my  intent  to  fpeak  in  deroga- 
tion of  the  great  commentator  on  Littleton; 
fince  it  may  truly  be  afferted  of  him,  as  QuiNf- 
TiLiAN  faid  of  Cicero,  that  an  admiration  of 
his  zvorks  is  a  Jure  mark  ofjome  proficiency  in  the 
Jludy  of  the  law ;  but  it  muft  be  allowed,  that 
his  profufe  learning  often  ran  wild,  and  that  he 
has  injured  many  a  good  cafe  by  the  vanity  of 
thinking  to  improve  them. 

The  pleader,  who  drew  the  replication  in 
Southcote's  cafe,  muft  have  entertained  an 
idea,  that  the  blame  was  greater,  if  a  fervant  of 
the  depofitary  ftole  the  goods,  than  if  a  mere 
Jtranger  had  purloined  them ;  fince  the  defendant 
ought  to  have  been  more  on  his  guard  againft 
a  perfon,  who  had  fo  many  opportunities  of 
ftealing;  and  it  was  his  own  fault,  if  he  gave 
thofe  opportunities  to  a  man,  of  whofe  honefty 
he  was  not  morally  certain :  the  court,  we  find, 

*  Lord  Raym.  911.  margin. 
VOL.  VI,  B  B 
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rejeded  this  diftindlon,  and  alfo  held  the  repli- 
cation informal,  but  agreed,  that  no  advantage 
could  betaken  on  a, general  demurrer  of  fiich  in- 
Ibrmality,  and  gave  judgement  on  the  fubftan- 
tiai  badnefs  of  the  plea*.  If  the  plaintiff,  in-^ 
ftead  of  replying,  had  demurred  to  the  plea 
in  bar,  he  might  have  infilled  in  argument, 
with  reafon  and  law  on  his  fide,  "  that,  although 
*'  a  general  bailee  to  keep,  be  refponfible  for 
"  GROSS  negled  only,  yet  Bennet  had,  by  a 
*^  Jpecial  acceptance,  made  himfelf  anfwerable 
"for  ORDINARY  negledl  at  leaji;  that  it  was 
"  ordinary  negledl,  to  let  the  goods  hejiolen  out 
'•  of  his  pofleffion,  and  he  had  not  averred,  that 
"  they  were  ftolen  zvithout  his  default ;  that  he 
"  ought  to  have  put  them  into  a  fa/'e  place,  ac- 
"  cording  to  his  undertaking,  and  have  kept 
"  the -key  of  it  himfelf;  that  the  fpecial  bailee 
''  was  reduced  to  the  clafs  of  a  conductor  operis, 
"  or  a  workman /or  hire;  and  that  a  tailor,  to 
*'  whom  his  employer,  has  delivered  lace  for  a 
"  fuit  of  clothes,  is  bound,  if  the  lace  hejiolen^ 
"  to  reftore  the  value  of  itf."     This  reafoning 

■  •■"  I  Cro.  815. 
+  "  Alia  eiifurti  ratio;  id  enim  nm  cafui,  fed  levi  culpa, 
ferme  afcribitur."  Gothofr.  Comm.  in  L.  Cgtitra^us,  p,  I45._ 
See  D.  17.  2.  52.  3.  where  fays  the  annotator,  "  Adverfus 
latrones  parum  prodeft  cullodia  ;  adverfusy/^r^??2  prodefle  po- 
teft,  fi  quis  advigilet,"  See  alfo  Poth.  Contrat  de  Louage,  n. 
429.  and  Cjntrat  de  Fret  a  ufage,  n.   53;     So,  by  juftice  Cot- 
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■tvoiild  not  have  been  juft,  if  tlie  bailee  had 
pleaded,  as  in  Bonion's  cafe,  that  he  had  been 
robbed  by  violence,  for  no  degree  of  care  can  in 
general  prevent  an  open  robbery:  impetus pra- 
donum^  fays  Ulp  i  a  n,  «  nullo  prcejiantur. 

Mr.  Juftice  Powell,  fpeaking  of  South- 
, cote's  cafe,  which  he  denies  to  be  law,  admits 
•that,  "  if  a  man  does  undevtdke  fpecialiy  to  keep 
"  goods  SAFELY,  that  is  a  warranty,  and  will 
*'  oblige  the  bailee  to  keep  them  fafely  againft 
"  perils,  where  he  has  a  remedy  over,  but  not 
"  againft  thofe  where  he  has  no  remedy  over*/' 
One  is  unwilling  to  fuppofe,  that  this  learned 
judge  had  not  read  lord  Coke's  report  with  at- 
tention ;  yet  the  cafe,  which  he  puts,  is  precifely 
that  which  he  oppofes,  for  Ben  net  did  under- 
take "  to  keep  the  goods  safely;"  and,  with 
fubmiffion,  the  degree  oj  care  demanded,  not  the 
remedy  over,  is  the  true  raeafure  of  the  obliga- 
tion ;  for  the  bailee  might  have  his  appeal  of  rob- 
bery, yet  he  is  not  bound  to  keep  the  goods 
againft  robbers  without  a  moft  exprefs  agree- 
meht-t".  This,  I  appjehend,  is  all  that  was 
meaned  by  St.  German,  when  he  fays,  "  that, 

tefmore,  "  Si  jeo  grante  byens  a  un  home  n  garder  a.mon  oeps, 
''  fi  les  byens peryjw  me/garde .iont  emlles,  ilfera  charge  a  moy 
"  de  mefmes  les  byens,  mez  s'il  foit  robbe  de  mefmes  les  byens^ 
"  il  eft  excufable  per  leley."  lo  Hen.  VI.  ^l. 

*  Ld.  Raym.  912.  f  2  Sho.  pi.  166. 
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*'  if  a  man  have  nothing  for  keeping  the  good's 
"  bailed,  and  promife,  at  the  time  of  the  delivery, 
"  to  reftore  them  fafe  at  his  peril,  he  is  not  re- 
"  fponfible  for  mere  cafualties^  \'  but  the  rule 
extraded  from  this  paflage,  "  that  a. /pedal  ac- 
"*'  ceptance  to  keep  sAfely  will  not  charge  the 
"  bailee  againft  the  adls  of  zvrongdoersf"  to 
which  purport  Hobart  alfo  and  Croke  are 
cited,  is  too  general,  and  muft  be  confined  to 
ads  of  violence. 

I  cannot  leave  this  point,  without  remarking*, 
that  a  tenajit  at  ivill,  whofe  intereft,  when  he  has 
itrentfree,  the  7?oma«5  called  precarium,  ftands 
in  a  fituation  exaftly  parallel  to  that  of  a  depo- 
fitary ;  for,  although  the  contract  be  for  his  bene- 
fit, and,  in  fome  inftances,  for  his  benefit  only^ 
yet  he  has  an  intereji  in  the  land  till  the  will  is 
determined,  "  and,  our  law  adds,  it  is  the  folly  of 
"  the  leflbr,  if  he  do  not  reftrain  him  by  a  fpecial 
'*  condition :"  thence  it  was  adjudged,  in  the 
Countefs  of  Shrewjhurfs  cafe,  "  that  an  adion 
'*  will  not  lie  againt  a  tenant  at  will  generally,  if 
*'  the  houfe  be  burned  through  his  negledtj;" 
but,  fays  juftice  Powell,  "  had  the  adlion  been 
*'  founded  on  a  Jpecial  undertaking,  as  that,  in 
"  confideration  that  the  leflbr  would  let  him  live 

*  Doft.  and  Stud.  diaL  i.  chap.  38. 
f  Com,  135.    Ld.  Raym.  915. 
J   5  Rep.   13   b. 
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"  In  the  houfe,  he  would  deliver  it  up  in  a^  good 
"  repair  as  it  then  was  in,  fuch  ^n  adlion  w^uld 
**  have  been  maintainable.*" 

It  being  then  eftablilhed,  that  a  bailee  of  the 
Jii^  fort  is  anfvverable  only  for  Si  fraud,  or  for 
grofs  negleft,  which  is  confidered  as  evidence  of 
it,  and  not  for  fuch  ordinary  inattentions  as  may- 
be compatible  with  good  faith,  if  the  depofitary 
be  himfelf  a  carelefs   and   inattentive   man;  a 
queftion  may  arife,  whether,  if  proof  be  given, 
that  he  is,  in  truth,  very  thoughtfid  and  vigilant 
in  his  own  concerns,  he  is  not  bound  to  reftitution, 
if  the  depofit  be  loft  through  his  negled,  either 
ordinary  or  flight ;  and  it  feems  eafy  to  fupport 
the  affirmative ;  fince  in  this  cafe  the  meafure  of 
diligence  is  that,  ivhich  the  bailee  ufes  in  his  ozvn 
qff'airs.     It  muft  however  be  confeffed,  that  the 
charader  of  the  individual  depofitary  can  hardly 
be  an  objeft  of  judicial  difcuffion:    if  he   be 
flightly  or  even  ordinarily  negligent  in  keeping 
the  goods  depofited,  the  favourable  prefumption 
is,  that  he  is  equally  negledlful  of  his  own  pro- 
perty ;  but  this  prefumption,  like  all  others,  may 
be  repelled ;  and,  if  it  be  proved,  for  inftance, 
that,  his  houfe  being  on  fire,  he  faved  his  own- 
goods,  and,  having  time  and  power  to  fave  alfo 
thofe  depofited,   fuffered  them  to  be  burned,  he 

*  Ld.  Raym.  911. 
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'fhall  reftore  the  worth  of  them  to  the  owner*; 
If,  indeed,  he  have  time  to  fave  only  one.  of  two 
chefts,  and  one  be  a  depofit,  the  other  his  own 
property,  he  may  juftly  prefer  his  owm;  unlefs 
that  contain  things  of  fmall  comparative  value, 
and  the  other  be  full  of  much  more  precious 
goods,  as  fine  linen  or  filks;  in  which  cafe  he 
ought  to  fave  the  more  valuable  cheft,  and  has  a 
right  to  claim  indemnification  from  the  depofitor 
for  the  lofs  of  his  own.  Still  farther;  if  he  com- 
mit eveA  a  grofs  negleft  in  regard  to  his  own. 
goods  as  well  as  thofe  bailed,  by  which  both  are 
loft  or  damaged,  he  cannot  be  Jaid  to  have  violated 
good  faith,  and  the  bailor  muft  impute  to  his 
own  folly  the  confidence  which  he  repofed  in  fo 
irnprovident  and  thoughtlefs  a  perfon-f-. 

To  this  principle,  that  a  depofitary  is  anfwer- 
able  only  for  grofs  negligence,  there  are  fome  ex- 
ceptions. 

Firft,asinSouTHcOTE's  cafe,  where  the  bailee, 
by  a  fpecial  agreement,  has  engaged  to  anfwer 
for  lefs:  "  Si  quid  nominatim  convenit,"  fays  the 
Roman  lawyer,  "  vel  plus  vel  minus  in  fingulis 
"  contra£tibus,  hoc  fervabitur  quod  initio  con- 
"  venit;"l^em  enim  contradui  dedit|;"  but  the 

*  PoTH.  Con^-at  de  Depot,  n.  29.  Stiernh.  de  Jure  Sueon, 
1.  2.  c.  5. 

t  Bra£i:.  99.  b.     Juftin.  Inft.  I.  3.  tit.  15. 
J  L.  Contra ff us,  23 .  D.  de  reg.  juv. 
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opinion  of  Celsus,  that  an  agreement  io  difpenfe) 
ivith  deceit  is  void,  as  being  contrary  to  good 
morals  and  decency,  has  the  aflent  both  of  Ul- 
PiAN  and  our  Englijh  courts*. 

Secondly;  when  a  man  fpontaneoufly  and 
officioufly  propofes  to  keep  the  goods  of  another, 
hs  may.  prevent  the  owner  from  intrujimg  them, 
with  a  p  erf  on  of  more  approved  vigilance-,  for 
which  reafon  he  takes  upon  himfelf,  according  to 
Julian,  the  rifk  of  the  depofit,  and  becomes  re- 
fponfble  at  leaf  for  ordinary  negleSl,  but  not  for' 
mere  caftialties-^ . 

Where  things  are  depofited  through  neceflity 
on  any  fudden  em'ergente,  as  afire  or  a^ipwreck, 
M.  Le  Brun  infifts,  "  that  the  depofitary  muft- 
"  anfwer  for  lefs  than  grofs  negledt,  how  carelefs 
"  foever  he  may  be  in  his  own  affairs  5  fince  the 
"  preceding  remark,  that  a  man,  who  repofes  con- 
'■^  fdence  in  an  improvident  perfon,  muft  impute  > 
"  any  lofs  to  his  own  folly,  is  inapplicable  to  a 
"  cafe,  where  the  depofit  was  not  optional ;  and 
"  the  law  ceafes  with  the  reafon  of  it\i'  but  that 
is  not  the  only  reafon ;  and,  though  it  is  an  ad-  - 
djtional  misfortune,  for  a  man  in  extreme  hafte  • 
and  deep  diftrefs  to  light  upon  a  ftupid  or  inat- 


*  Dofl.  and  Stud.  dial.  2.  chap.  38, 

t  D.  16.  33  I.  35. 

J  De  la  Prejlatkn  des  Fautes,  p.  77. 
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tentive  depofitary,  yet  I  can  hardly  perfuade  my- 
felf,  that  more  than  perfed:  good  faith  is  de- 
rnanded  in  this  cafe,  although  a  violation  of  that , 
faith  be  certainly  more  criminal  than  in  other 
cafes,  and  was'  therefore  punifhed  at  Rome  hy  a 
forfeiture  of  the  double  value  of  the  goods  de- 
pofited. 

In  thefe  circumftances,  however,  a  benevolent 
(^er  of  keeping  another's  property  for  a  time 
would  not,  I  think,  bring  the  cafe  within  Ju- 
i-Ian's  rule  before-mentioned,  fo  as  to  make  the 
perfon  oflFerin'g  anfwerable  iox  Jlight,  or  even  or- 
dinary yUt^i^Qnc^;  and  my  opinion  is  confirmed 
by  the  authority  of  Labeo,  who  requires  no 
more  than  good  faith  of  a.  negotiorum  gejior,  when 
"  affeiSione  coadus,  ne  bona  mea  diftrahantur, 
"  negotiis  fe  meis  obtulerit." 

Thirdly;  when  the  bailee,  improperly  called 
a  depofitary,  eith(er  direSlly  demands  and  receives 
a  rewardyor  his  care^  or  takes  the  charge  of  goods 
in  confequence  of  fome  lucrative  contract,  he  be- 
comes anfwerable  for  ordinary  negled;  fmce,  in 
truth,  he  is  in  both  cafes  a  condiiStor  operiSy  and 
lets  out  his  mental  labour  at  a  jufl:  price :  thus, 
v?hen  clothes  are  left  with  a  rrian,  who  is  paid 
for  the  ufe  of  his  bath,  or  a  trunk  with  an  inn- 
keeper or  his  fervants,  or  with  a  ferryman,  the 
bailees  are  as  much  bound  to  indemnify  the 
owners  if  the  goods  be  loft  or  damaged  through 
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their  want  of  ordinary  circumfpedion,  as  if  they 
were  to  receive  a  ftipulated  r&coxaY)tn(Q  for  their 
attention  and  pains;  but  of  this  more  fully,  whea 
we  come  to  the  article  of  hiring. 

Fourthly ;  when  the  bailee  alone  receives  ad- 
vantage from  the  depofit,  as,  if  a  thing  be  bor- 
rowed on  a  future  event,  and  depofited  with  the 
intended  borrower,  until  the  event  happens,  be- 
caufe  the  owner,  perhaps,  is  likely  to  be  abfent 
at  the  time,  fuch  a  depofitary  muft  anfwereven 
for  Jlight  negligence ;  and  this  bailment,  indeed, 
is  rather  a  loan  than  a  depofit,  in  whatever  light 
it  may  be  confidered  by  the  parties.  Suppofe, 
for  example,  that  Charles,  intending  to  appear  at 
a  mafked  ball  expesSed  to  be  given  on  a  future 
night,  requefts  George  to  lend  him  a  drefs  and 
jewels  for  that  purpofe,  and  that  George,  being 
obliged  to  go  immediately  into  the  country,  de- 
fires  Charles  to  keep  the  drefs  till  his  return, 
and,  if  the  ball  be  given  in  the  mean  time,  to 
wear  it;  this  feems  to  be  a  regular /oara,  although 
the  original  purpofe  of  borrowing  be  future  and 
contingent. 

Since,  therefore,  the  two  laft  cafes  are  not,  in 
ftri£t  propriety,  depoJitSy  the  exceptions  to  the 
general  rule  are  reduced  to  two  only;  and  the  fe* 
cond  of  them,  I  conceive,  will  not  be  rejected  by 
the  Englijh  lawyer,  although  I  recollect  no  de- 
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cifion  or  didtum  exadlly  conformable  to  the  opi- 
nion of  Julian. 

,  Clearly  as  the  obligation  to  rf/?or^  a  depofit 
flows  from  the  nature  and  definition  of  this  con- 
trad,  yet,  in. the  reign  of  Elizabeth,  when  it 
had  been  adjudged,  confiftently  with  common 
fenfe .  and  common  honefty,  "■  that  an  action  on 
"  the  cafe  lay  againft  a  man,  who  had  not  per- 
"  formed  his  promife  of  redelivering,  or  deliver- 
"  ing  over,  things  bailed  to  him,"  that  judgement 
was  reverfed;  and,  in  the  fixth  year  of  James, 
judgement  for  the  pilaintifFwas  arrefted  in  a  cafe 
exaftly  fimikr*:  it  is  no  wonder,  that  theprofef- 
fion  grumbled,  as  lord  Hqlt  fays,  at  fo  abfurd 
a  reverfal ;  which  was  itfelf  moft  juftly  reverfed 
a  few  years  after,  and  the  firft  decifion  folemnly 
eflablifhed-i-. 

Among  the  other  curious  remains  of  ^ttick 
law,  which  philologers  have  colleiled,  very  little 
relates  to  the  contracts,  which  are  the  fubjedl  of 
this  eflay;  but  I  remember  to  have  read  of  De- 
mosthenes, that  he  was  advocate  for  a  perfon, 
with  whom  three  men  had  depofited  fome  va- 
luable utenfil,  of  which  they  were  joint-owners; 
and  the  depofitary  had  delivered  it  to  one  of 
them,  of  whofe  knavery  be  had  no  fufpicionj 

*  Yelv.  4.  50.   128. 

t  2  Cro..  (567.  Wheotly  and  Low. 
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upon  which  the  other  two  brought  an  ,a6iloii, 
but  were  nonfuited  on  their  own  evidence,  that 
there  was  a  third  bailor,  whom  they  had  not 
joined  in  the  fuit ;  for,  the  truth  not  being  proved, 
Demosthenes  infifted,  that  his  client  could  not 
legally  rejlore  the  depojit,  unlejs  all  three  propri- 
etors vuere  ready  to  receive  it;  and  this-  dodrinc 
was  good  at  Ilo}?ie  as  well  as  at  Athens,  when  the 
thing  depofited  was  in  its  nature  incapable  of 
partition :  it  is  alfo  law,  I  apprehend,  in  Weft- 
minfter-hall*. 

The  obligation  to  return  a  depofit  faithfully 
was,  in  very  early  times,  holden  facred  by  the 
Greeks,  as  we  learn  from  the  ftory  of  Glaucus, 
who,  on  confultin^  the  oracle,  received  this  an- 
fwer  *'  that  it  was  criminal  even  to  harbour  a 
'•  thought  of  with-holding  depofited  goods  froni 
**  the  owners,  who  claimed  themf ;"  and  a  fine 
application  of  this  univerfal  law  is  made  by  an 
Arabian  poet  contemporary  with  Justinian, 
who  remarks,  "  that  life  and  wealth  are  only 
**  depofited  with  us  by  our  creator,  and,  like  all 
**  other  depofits,  muft  in  due  time  be  reftored/' 

11,  Employment  by  COMMISSION  was  alfo  known 
to  our  ancient  lawyers;  and  Bracton,  the  beft 
writer  of  them  all,  exprefles    it  by  the  Roman' 

*  D.  1 6.  3.  !•  36.  Bro.  Abr.  tit.  Bailment,  pi!  4. 
t  Herod.  VI.  86.  Juv.  Sat.  XIIL  199. 
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vwrd,  Mandatmni  now,  as  the  very'effence  of 
this  contraft  is  the  gratuitous  performance  of  it 
by  the  bailee,  and  as  the  term  commijjion  is  alfo 
pretty  generally  applied  to  bailees,  who  receive 
hire   or   compenfation    for    their   attention   and 
trouble,  I  fhall  not  fcruple  to  adopt  the  word 
MANDATE  as  appropriated  in  a  limited  fenfe  to 
the  fpecies-'of  bailment  now  before  us  ;  nor  will 
any  confufion  arife  from  the  common  acceptation 
of  the  word  in  the  fenfe  of  a  judicial  command 
or  precept,  which  is  in  truth  only  a  fecondary 
and  inaccurate  ufage  of  it.    The  great  diftinition 
then  between  one  fort  of  mandate  and  a  depojit 
is.,  that  the  former  lies  infejance,  and  the  latter, 
fimply  in  cujlody:  whence,  as  we  have  already 
intimated,  a  difference'  often  arifes  between  the 
degrees  of  care  demanded  in  the  one  contraft  and 
in  the  other;  for,   the  mandatary  being  confi- 
dere4  as  having  engaged  himfelf,  to  ufe  a  degree 
qf  diligence  and  atte7ition  adequate  to  the  per^ 
Jormance ,  of  'his  undertaking,  the   omiffion  of 
fuch  diligence  may  be,   according  to  the  nature 
of  the  bufmefs,  either  ordinary,  or  Jligbt,  ne- 
gleft  ;  although  a  bailee  of  this  fpecies  ought  re- 
gularly to  be  anfwerable  only  for  a  violation  of 
good  faith.  ,  This  is  the  common  doCtrihe  taken 
from  the  law  of  Ulpian;  but  there  feems,  in 
reality,  to  be  no  exception  in  the  prefent  cafe 
from  the  general  jgule;  for,  Cince  good  fait/:/  jtfelf 
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obliges  every  man  to  perform  his  aSiiial  engage- 
ments, i  t  of  courfe  obliges  the  mandatary  to  ex- 
ert himfelf  in  proportion  to  the  exigence  of  the 
af^ir  in  hand,  and  neither  to  do  any  thing,  how- 
minute  foever,  by  which  his  employer  may  fuiC- 
tain  damage,  nor  omit  any  thing,  however. in- 
confiderable,  which  the  nature  of  the  adl:  re- 
quires*: nor  will  a  want  of  ability  to  perform 
the  contra<3:  be  any  defence  for  the  contrad:ing 
party  J  for,  though  the  law  exaSls  no  impoJJibU 
things,  yet  it  may  juftly  require,  that  every  man 
fliall  know  his  own 'ftrength,  before  he  undertakes 
to  do  an  a.&,  and  that,  if  he  delude  another  by  falfe 
pretenlions  to  fkill,  he  fhall  be  refponilble  for 
any  injury,  that  may  be  occafipned  by  fuch  de- 
lufion.  If,  indeed,  an  unfkilful  man  yield  to 
the  preffing  inftances  of  his  friend,  who  could 
not  otherwife  have  his  work  performed,  and  en- 
gage reluctantly  in  the  bufmefs,  no  higher  de- 
gree of  diligence  can  be  demanded  of  him  than 
a  fair  exertion  of  his  capacity. 

It  is  almoft  needlefs  to  add,  that  a  mandatary, 
as  well  as  a  depofitary,  may  bind  himfelf  by  a 
fpecial  agreement  to  be  anfwerable  even  for  ca- 
fualties ;  but  that  neither  the  one  nor  the  other 
can  exempt  himfelf  by  any  ftipulation  from  re- 
fponfibility  for  fraud,  or,  its  equivalent,  grofs 
neglefl, 

*  Lord  Raym.  910. 
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A  diftindtion  feems  very  early  to  .have  been 
made,  in  our  law  between  the  ;2o;zfefance,  and  the 
j/wrfefance,  of  a  conductor  operis,  and,  by  equal 
reafon,  of  a  mandatary;  or,  in  other  words,  be7 
tween  a  total  failure  of  performing  an  executory 
undertaking  and  a  culpable  negleft  in  executing 
it ;  for,  when  an  adtion  on  the  cafe  was  brought 
againft  a  carpenter,  who,  having  undertaken  to 
build  a  new  houfe  for  the  plaintiff  within  a  cer- 
tain time,  had  not  built  it,  the  court  gave  judg- 
ment of  nonfuit ;  but  agreed,  that,  if  the  defend- 
ant had  built  the  houfe  negligently  and  fpoiled 
the  timber,  an  adlion  againft  hirii  would  have 
been  maintainable*.  However,^  in  a  fubfequent 
reign,  when  a  fimilar  a£tion  was  commenced 
againft  one  Watkins  for  not  building  a  mill  ac- 
cording to  his  undertaking,  there  was  a  long 
converfation  between  the  judges  and  the  bar, 
which  chief  juftice  Babington  at  length  inters 
rupted  by  ordering  the  defendant's  Qounfel  either 
to  plead  or  to  demur;  but  ferjeant  Rolf  chofe 
to  plead  fpecially,  and  iflue  was  taken  on  a  dif- 
charge  of  the  agreement. -j-  Juftice  Martin 
objedted  to  the  adion,  becaufe  no  tort  was  al- 
ledged  j  and  he  perfifted  warmly  in  his  opinion, 

*  Yearb.  ii.  Hen.  IV.  33. 

t  Yearb.  3.    Hen.  VI.  36.  b.  37.   a.      Stath.   Abr.  tit. 
Ac  dons  fur  le  cas,  pi.  20. 
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which  feems  not  wholly  irreconcilable  to  that  of 
his  two  brethren ;  for  in  the  cafes,  which  they 
put,  a  fpecial  injury  was  fuppofed  to  be  occa- 
fioned  by  the  non-performance  of  the  contra<3:. 

Authority  and  reafon  both  convince  me,  that 
Martin,  into  whofe  opinion  the  reporter  re- 
commends an  inquiry,  was  wrong  in  his  objec- 
tion, if  he  meaned,  as  juftice  Cokain  and  the 
chief  juftice  feem  to  have  underftood  him,  that 
no  fuch  adiion  would  lie  for  nonfefance,  even 
though. fpecial  damage  had  beenjlated.  His  ar- 
gument was,  that  the  a£tion  before  \h.tm.  founded 
in  covenant  merely,  and  required  a  fpecialty  to 
fiipport  it ;  but  that,  if  the  covenant  had  been 
changed  into  a  tort^  a  good  writ  of  trefpafs  on 
the  cafe  might  have  been  maintained :  he  gave, 
indeed,  an  example  of  wz/^fefance,  but  did  not 
controvert  the  inftances,  which  were  given  by  the 
other  judges. 

It  was  not  alledged  in  either  of  the  cafes  juft 
cited,  that  the  defendant  was  to  receive  ^ajy  for  the 
fefance  of  his  work ;  but,  fmce  both  defendants 
were  defcribed  as  aStually  in  tf-ade,  it  was  not 
perhaps  intended,  that  they  v/ere  to  work  for  no- 
thing :  I  cannot  however  perfuade  myfelf,  that 
there  would  have  been  any  difference,  had  the 
promifes  been  purely  gratuitous,  and  had  a  fpecial 
injury  been  caufed  by  the  breach  of  them.  Sup- 
pofe,  for  inftance,  that  lioberfs  corn-fields  are  fur-  ■ 
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rounded  by  a  ditch  or  trench,  in  which  the  wa- 
ter from  a  certain  fpring  ufed  to   have  a  free 
courfe,  but  which  has  of  late  been  obftrudted  by 
foil  and  rubbifti ;  and  that,  Robert  informing  his 
neighbour   Henry  of  his  intention  fpeedily  to 
clear  the  ditch,  Henry  offers  and  undertakes  im- 
mediately to  remove  the  obfl:ru£tion  and  repair 
the  banks  without  reward,  he  having  bufmefs  of 
the  fame  kind  to  perform  on  his  own  grounds  : 
If,  in  this  cafe,    Henry  negle£t  to  do  the  work 
undertaken,  "  and  the  water,  not  having  its  na- 
**  tural  courfe,  overflow  the  fields  of  Robert  arid" 
**  Ipoil  his  corn,"  may  not  Robert  maintain  his 
adlion  on  the  cafe?     Moft  affuredly;  and  fo  in  , 
a  thoufand  inftances  of  proper  bailments,  that 
might    be    fuppofed ;    where    a    juft    reliance 
on  the  promife    of   the    defendant   prevented 
the  plaintiff  from  employing   another  perfon, 
and  was   confequently   the   caufe   of  the  lofs, 
which  he  fuflained* ;  for  it  is,  as  it  ought  to  be, 
a  general  rule,  that,  for  every  damnum  injuria 
datuni,  an  adtion  of  fome  fort,  which  it  is  the 
province  of  the  pleader  to  advife,  may  be  main- 
tained ;  and,  although  the  gratuitous  performance 
of  an  a£t  be  a  benefit  conferred,  yet,  accord- 
ing to  the  juft  maxim  of  Paul  us,  Adjuvarinos, 
non  decipi,  beneficio  oportet-f:  but  the  fpecial  da- 

*  Yearb.   19.  Hen.  VI.  49. 
t  D.  13.  6.  17.  3. 
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mage,  not  the  aflumption,  is  the  caufe  of  this 
action  ;and,af»0fe'c^  be  given  by  the  mandatary, 
before  any  damage  incurredt  and  while  another 
perfoti  may  be  employed,  that  he  cannot  perform 
the  work,  no  procefs  of  law  can  enforce  the  per- 
formance of  it. 

A  cafe  in  Brook,  made  complete  from  the 
Year-book,  to  which  he  refers,  feemsdv:^&i.y  in 
point;  for,  by  chief  juftice  Fine ux,  it  had  been 
adjudged^  that,  "  if  a.  man  affume  to  build  a 
*'  hoafe  for  me  by  a  certain  day,  and  do  not 
*'  build  it,  and  I  Juffkr  damage  by  Ms  nonfefance, 
*'  I  fhall  have  an  action  on  the  cafe,  as  well  as  if 
"  he  had  dsrte  it  amifs :"  but  it  is  pojfible,  that 
FiNEUX  might  fuppofe  a  confideration,  though 
none  be  mentioned*. 

Ad:ions  on  this  contra^  are,  indeed,  vfiry  un- 
common, for  a  reafon  not  extremely  flattering  to 
human  nature ;  becaufe  it  is  very  uncommon  to. 
undertake  any  office  of  trouble  withotticompenfo- 
tion-f  but,  whether  the  cafe  really  happened,  or 
the  reward,  which  has  afl:ually  been  ftipulated, 
was  omitted  in  the  declaration,  the  queftion, 
"  whether  a  man  was  refponfible  for  damage  to 
"  certain  goods  occafioned  by  his  negUgence  in 
*'  performing  a  gratuitous,  promife/'  cam^ 
before  the  court,  in  which  lord  Holt  prefided, 
£6  lately  as  the  fecond-year  of  queen  Anne';  and 

*  Bro.  Abr.//V.  Aaionfurlepafe,  72; 
tOL.  VI.  C  C 
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a  point,  which  the  firft  elements  of  the  Roman 
law  have  fo  fully  decided,  that  no  court  of  judi- 
cature on  the  continent  would  fufFer  it  to  be  de- 
bated, was  thought  in  England  to  deferve^ 
what  it  certainly  received,  very  great  conjider- 
ation*. 

The  cafe  was  this:  Bernard  had  afTumed 
without  pay  .  fafely  to  remove  feveral  cafks  of 
brandy  from  one  cellar,  and  lay  them  downjafely 
in  another,  but  managed  them  fo  negligently, 
that  one  of  the  cafks  was  ftaved.  After  the 
general  iffue  joined,  and  a  verdict  for  the  plain- 
tiff CoGGS,  a  motion  was  made  in  arreft  of 
judgement  on  the  irrelevancy  of  the  declaration, 
in  which  it  was  neither  alledged,  that  the  de- 
fendant was  to  have  any  recompenfe  for  hispains, 
nor  that  he  was  a  common  porter:  but  the 
court  were  unanimoully  of  opinion,  that  the 
a£tion  lay;  and,  as  it  was  thought  a  matter  of 
great  confequence,  each  of  the  judges  delivered 
his  opinion  feparately. 

The  chief  juftice,  as  it  has  before  been  inti- 
matedf ,  pronounced  a  clear,  methodical,  elabo- 
rate argument;  in  which  he  diftinguilhed  bail- 
ments into  Jix  forts,  and  gave  a  hiftory  of  the 
principal  authorities  concerning  each  of  them. 

*  Ld.  Raym.  909 — 920.     1  Salk.  26.    Com.  133.     Farn 
13.  131.  saa. 
t  P-  361.. 
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This  argument  is  juftly  reprefented  by  my  learn- 
ed friend,  the  annotator  on  the  Firji  Injtitute,  as 
"  a  mod  mafteirly  view  of  the  whole  fubjed  of 
"  bailment* ;"  and,  if  my  little  work  be  confi- 
dei'ed  merely  as  a  commentary  on  it,  the  ftudent 
may  perhaps  think,  that  my  time  and  attention 
have  not  been  unufefully  beftowed;  ' 

For  the  decifion  of  the  principal  cafe,  it  would 
have  been  fufEcient,  I  imagine,  to  infift,  that  the 
point  was  not  new,  but  had  already  been  deter- 
mined; that  the  writ  in  the  Register,  called, 
in  the  ftrange  dialed  of  our  forefathers,  Dep^d 
vini  cartandd-fy  was  not  fimilar,  but  identical ; 
for,  had  the  reward  been  the  ejfence  of  the  ac- 
tion, it  muft  have  been  inferted  in  the  writ,  and 
nothing  would  have  been  left  for  the  declaration 
but  the  ftating  of  the  day,  the  year,  and  other 
circumftances  ;  of  which  Rastell  exhibits  a 
complete  example  in  a  writ  and  declaration  for 
negligently  and  improvidently  planting  a  quickfet 
hedge,  which  the  defendant  had  promifed  to 
xaxie^  without  any  con/iteration  alledged;  and  if- 
fue  was  joined  on  a  traverfe  of  the  negligence 

*  Hargr.  Co.  Litt.  89.  b.  n.  3.    The  profeffion  muft  la* 
ment  the  neeeflary  fufpenfion  of  this  valuable  work. 

f  Reg.  Orig.  no.  a.  feealfo  no.  b.    De  tqtio  infirmofu'  • 
nandt,  and  De  columbari  repatando. 

C  C  2 
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and  improAridence*.  How  any  ar^wer  coul4 
have  been  given  to  tljefe  authorities,  I  am  at  a, 
lofs  even  to  conceive :  but,  although  it  is.  needlefe 
to  prove  the  fame  thing  twice,  yet  other  authori* 
ties,  equally  unanfwerable,  were  adduced  by  the 
pourt,  and  fupported  with  reafons  no  lefs- cogent; 
for  nothings  faid  Mr.  Juftice  Powell  emphati- 
cally, is  law,  that  is  not  reafon;  a  maxim,  in 
theory  excellent,  but  in  pradice  dangeropa,  as 
many  rules,  true  in  the  abftradl,  are  falfe  in  the 
concrete;  for,  iince  the  reafon  of  Tin  us  may, 
and  frequently  dops,  differ  from ,  the  reafon  of 
Septimius,  no  man,  who  is  nota  lawyer,  Would- 
ever  know  how  to  a(3:,  and  ho  man,  who  is  a 
lawyer,  would  in  many  inftances  know  what  to 
advife,  unlefs  courts  were  bound  by  authority ^  as 
firmly  as,  the  pagan  deities  were  fuppofed;  to  be 
bound  by  the  decrees  of  fate. 
.  Now  the  reafon  affigned  by  the  learned  judge, 
for  the  cafes  in  the  Regijler  and  Tear'books, 
which  were  the  fame  with  Cq^gs  and  Ber- 
nard, namely,  "  that  the  party's  special  af- 
^^fumpfit  and  undertaking  obliged  Uvea,  fo  to  do 
**  the  thing,  that  the  bailor  came  to  no  damage  by- 
his  negledt,"  feems  to  intimate,  that  the  omiffion 
of  the  words  y<j:/'uo  etfecure  would  have  made  a 
difference  in  this  cafe,  as  in  that  oi3i  4^p9/U;  but 
i  humbly  contend,  that  thofe  words  are  implied, 

*  Raft.  En'tr.  13.  b. 
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by  the  nature  of  a  contrad  which  Hfcs  infefaficey 
agreeably  to  the  diftin(9icyn  with  which  I  began 
this  article.     As  judgemient,  indeed,  was  to  bie 
"given  on  the  recbrd  merely,  it  was  unnecefFary, 
and  might  have  been  impra]p€r,  to  have  extended 
the  propofition  beyond  the  point  then  before  the 
Court;  but  I  cannot  think,  that  the  narrowhefs 
of  the  propofition  in  this  inftahce  affeds  the  gfe^- 
neral  doctrine,  which  I  have  prefumed  to  lay 
doxvn;  and,  in  the  flrong  cafe  of  the  fhepherd, 
who  badajlock  to  keep,  vi^hich  hefuffered  through 
negligence  to  he  droxvned,  neither  a  rezvard  nor  a 
Jpecial  undertaking  are  Hated* :  that  cafe,  in  the 
opinion  cf  juftice  Townsend,  depended  upon 
the  diftinxftion  between  a  bargain  executed  and 
ixe^Utoiy ;  but  I  cannot  doubt  the  relevancy  of 
an  aflion  in  the  iecond  cafe,  as  well  as  the  firft, 
wbeAever  aSiudl  damage  is  occafioried  hy  the  lion- 
feJknoe-\: 

There  feems  little  neceflity  after  this;  to  men- 
tion the  cafe  of  PowTUARY  and  Walton,  the 
reOfoTt  of  which  applies  diredly  to  the  prefent 
fubjedi ;  and,  though  it  may  be  objefted  that  th6 
defendant  was  ftated  as  a  farrier^  and  muift  bfe 

*  Yearb.  a  Hen.  VII.  ii. 

f  Stath.  Mr.  tit.  Jcc'ionifur  le  caSy  pi.  1 1 .  By  juftice  Paftont 
"  fi  un  ferrour  farce  covenant  ove  moy  ^e  ferrer  mon  chival, 
"jeo  die  qe  fil  neferra  mon  chival,  uncore  jeo  averai  accion 
*'  fur  mon  cas,  qar  en  fon  default  paralTGntuTe  men  chival  eft 
«« perie." 
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prefumed  to  have  a£ted  in  Ms  trade,  yet  chief 
jullice  RoLLE  intimates  no  fuch  prefumption ; 
.  but  fays  exprefsly,  that  "  an  action  on  the  cafe 
"  lies  upon  this  matter,  without  dledging  any  con^ 
^'  Jidfiration:  far  the  negligence  is  the  caufe  of 
"  adlion,  and  not  the  ajfumpjii*." 

A  bailment  without  reward  to  carry  from  place 
to  place  is  very  different  from  a  mandate  to  per^ 
form. a  work-,  and,  there  being  nothing  to  take 
it.  out  of  the  general  rule,  I  cannot  conceive  that 
the  bailee  is  refponfi,ble.for  lefs  thdio.  grqfs  neg— 
left,  unlefs  there  be  nfpecial  acceptance:  for  in- 
,  fiance,  if  Stephen  defire  Philip  to  carry  a  dia- 
mond-ring from  Brijiol  to  a  perfon  in  London^ 
and  he  put  it  with  bank-notes  of  Ms,  own  intp.a 
letter-cafe,  out  of  which  it  is  flolen  at  an  inn,  or 
feized  by  a  robber  on  the  road,  Philip  fhall  not 
be  anfwerable  for  it;  although  a. very  careful,  or 
perhaps  a  commonly  prudent,  man  would  have 
kept  it  in  his  purfe  at  the  inn,  and  have  concealed 
it  fomewhere  in  the  carriage;  but,  if  he  were  to 
fecrete/jw  own  notes  with  peculiar  vigilance,  and 
either  leave  the  diamond  in  an  open  room,  or 
wear  it  on  his  finger  in  the  chaife,  I  think  he 
would  be  bound,  in  cafe  of  a  lofs  by  Health  or 
robbery,  to  reftore  the  value  of  it  to  Stephen  : 
every  thing,  therefore,  that  has  been  expounded 

*  I  Ro,  Abr.  10. 


OF  BAILMENTS.  S91 

in  the  preceding  article  concerning  depqfits^  may 
be  applied  exa'tly  to  this  fort  of  bailment,  which 
may  be  confidered  as  a  fubdivifion  of  the  fecond 
ipecies. 

Since  we  have  nothirtg  in  thefe  cafes  analogous.  ^ 
to  the  judgements  of  infamy^  which  were  often 
pronounced  at  Rome  and  Athens^  it  is  hardly  ne- 
ceffary  to  add,  what  appears  from  the  fpeech  of 
GicERO  for  S.  Roscius  of  Ameria,  that  "  the 
**  ancient  Romans  confidered  a  mandatary  as  /«- 
^*  famous,  if  he  broke  his  engagement,  not  only 
"  by  a<^ual  fraud,  but  even  by  more  than  ordi- 
*■  nary  negligence*." 

As  to  exceptions  from  the  rule  concerning  the 
degree  of  riegleil",  for  which  a  mandatary  is  re- 
fponfible,  almoft  all,  that  has  been  advanced  be- 
fore in  the  article  of  depofts,  in  regard  to  a  fpe- 
cial  convention,  a  voluntary  offer,  and  an  intereft 
accruing  to  both  parties,  or  only  to  the  bailee, 
may  be  applied  to  mandates :  an  undertaker  of  a 
work  for  the  benefit  of  an  abfent  peifon,  and 
without  his  knowledge^  is  the  negotiorum  gejior  of 
the  civilians,  and  the  obligation  refuiting  from 

*  "  In  privatis  rebus,  fi  q\i\s  rem  9?tafiJatam  non  moAo  tna ' 
^'■'litkJtusg^V&Set,  fui  quseftusaut  commodi  cauf^,  vcifimetiam 
"  tie^ligentiifs,  eum  majores  funimum  admififfe  dedecus  exifti- 
••  mabant:  itaque  mandati  conft'itiifum  eft  judicium,  nbh  minus 
"  turpe  q'uiim/«r?/."     Pro  S.  Rofc.  p.  i  i6.  Glajg. 


39i  THE  LAW 

his  -impl^d  contract  has  been  Incidentally  men- 
t^ned  in  a  preceding  page. 

III.  Qn  the  third  fpecies  of  bailment,  whic^ 
Is  one  of  the  moft  ufual  and  moft  conveniept  in 
civil  focifity,  little  remains  to  be  obferved;  -l?e- 
caufe  our  own,  and  the  Roman,  law  are  on  thij 
head  Tperfe&lf  coincident.  I  call  it,  after  the 
Fr^^c/j  lawyers,  loan  for  ufe,  to  diftinguifli  it 
from  their  loan  Jqt  conjumption^  or  the  mutuum 
of  the  Romans;  by  which  is  underftood  the 
lending  of  money,  -wine,  corn,  and  other  things, 
that  maybe  valued  by  number,  liyeight,  or  mea- 
fure,  and  are  to  be  reftofed  only  in  equal  value 
or  quantity*:  this  latter  contrail,  which,  accord- 
iijg  to  5|t.>  GERiyiAN,  is  mofl:  properly  called  a 
/oaw,  does  not  belong  to  the  prefent  fubje£t  j  but 
it  naay  be  right  to  remark,  that,  as  the  fpecifick 
things  are  not  to  be  retitrned,  the  abfolute  pro- 

*  Do£l.  and  Stud.  dial.  2.  ch.  38.  Bra£t.  99.  a.  b.  In 
L4-  Raym.  916.  where  this  paflage  from  Brqilpnis  cited  by 
^he  chief  juftice,  mutuam  is  printed  for  commodatatja  \  biit  what 
then  can  be  made  of  the  words  ad  ipsam  rejlituendam  ?  Ther^ 
iscertainly  fome  miftake  in  the  paflage,  which  muft  be  very 
ancient,  for  the  oldeft  MS.  that  I  have  feen,  is  conformable  to 
XoUel's  edition.  I  fufpedl  the  pmiflion  of  a  whole  line  after 
tjie  -vioid  precium,  where  the.  pianufcript  has  q  full  point;  apd 
poflibly  th  ;:;ntence  omitted  may  be  thus  fuppljed  from  Juf' 
iinian,  whom  Era£lon  copied:  "  At  is,  qui  mutuum  accepit, 
"  obligatus  remanet,"  fi  fprfe  ittce;nd|o,  &c.,  Injl,  3.  13.  ?. 
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perty  of  them  is  transferred  to  the  borrower, 
who  muft  bear  the  lofs  of  them,  if  they  be  de* 
ftroyed  by  wreck,  pillage,  fire,  or  other  inevi- 
table misfortune.  Very  different  is  the  natmrt 
of  the  bailment  in  queftion ;  for  a  horfe,  a  cha- 
riot, a  book,  a  greyhound,  or  a  fowling-piece, 
which  are  lent  for  the  ufe  of  the  bailee,  ou^t  to 
be  redelivered  fpecifically ;  and  the  owner  muft 
abide  the  lofs,  if  they  perifh  through  any  acci- 
dent, which  a  very  careful  and  vigilant  man  could 
not  have  avoided.  The  negligence  of  the  bor- 
rower, who  alone  receives  benefit  from  the  con- 
tract, is  conftrued  rigoroufly,  and,  although 
flight,  makes  him  liable  to  indemnify  the  lender; 
nor  will  his  'mca.Tpa.city  to  exert  more  than  ordinary 
attention  avail  him  on  the  ground  of  an  impf^^ 
hilityy  "  which  the  law,  fays  the  rule,  never  de^ 
'*  mands  i"  for  that  maxim  relates  merely  to 
things  abjolutely  impoffible  ;  and  it  was  not  only 
very  pojftble,  but  very  expedient,  for  him  to  have 
examined  his  own  capacity  of  performing  the 
undertaking,  before  he  deluded  his  neighbour  by 
engaging  in  it :  if  the  lender,  indeed,  was  not 
deceived,  but  perfeftly  knew  the  quality,  as 
well  as  age,  of  the  borrower,  he  muft  be  fijp- 
pofed  to  have  demanded  no  higher  care,  than 
that  of  which  fuch  a  perfon  was  capable ;  as,  if 
lPaul\tn6.  a  fine  horfe  to  a  raw  youth,  he  cannot 
cxad  the  famq  degree  of  management  and  cir- 
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cumfpeftlon,  whJch  he  would  expeii-  from  a 
riding- mafter  or  an  officer  of  dragoons** 
-  From  the  rule,  that  a  borrower  is  anfwerabie 
iot  Jlight  negled,  compared  with  the  diftincai.  n 
before  made  between  fimple  tbeft  and  robbery\, 
it  follows,  that,  if  the  borrowed  goods  he  Jiolen 
out  of  his  poffeffion  by  any  perfon  whatever,  he 
muft  pay  the  worth  of  them  to  the  lender,  un- 
lefs  he  prove,  that  they  were  purloined  notwith-  • 
Handing  his  extraordinary  care.  The  example, 
given  by  Juliam,  is  the  firft  and  beft  that  oc- 
curs :  Caius  borrows  a  filver  ewer  of  Titius,  and 
afterwards  delivers  it,  that  it  may  be  fafely  re- 
flored,  to  a  bearer  of  fuch  approved  fidelity  and 
warinefs,  that  no  event  could  be  lefs  expefled 
than  its  being  ftolen  ;  if,  after  all,  the  bearer  be 
met  in  the.  way  by  fcoundrels,  who  contrive  t6 
Jtial  it,  Caius  appfears  to  be  wholly  blamelefs,  and 
Titius  has  fuffered  damnum  Jine  injuria.  It  feems 
hardly  neceffary  to  add,  that  the  fame  care,  which 
the  bailee  is  bound  to  take  of  the  principal  thing 
bailed,  muftibe  extended  to  fuch  accejfory  things, 
as  belong  to  it,  and  were  delivered  with  it : 
thus  a  man,  who  borrows  a  watch,  is  refponfibie 
ior  Jlight  negleft  of  the  chain  and  feals. 

Although  the  laws  of  Rome,  with  which  thof©, 

*  Dumoulin,  traft.  De  eo  quod  inter ejl^  n.  185, 
"t  See. p.  370.  and  notcf.         ,    > 
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of  England  In  this  refpedl  agree,  moll  exprefsiy 
decidcj  that  a  borrower,  ufing  more  than  ordi- 
jnary  diligence^Jhall  not  be  chargeable^  if  there  be 
a  force  which  h&  cannot  refijl*,  yet  Pupen- 
DORF  employs  much  idle  reafoning,  which  I  am 
not  idle  enough  to  tranfcribe,  in  fupport  of  a  new 
opinion ;  namely,  '*  that  the  borrower  ought  to 
"  indemnify  the  lender,  if  the  goods  lent  be  de- 
*'  ftroyed  by  fire,  fhipwreck,  or  other  inevitable 
*'  accidejnt,  and  without  his  fault,  unlefs  his  own 
'*  perifli  with  them:^'  for  example,  ifP^w/Jend 
William  a  horfe  worth  thirty  guineas  to  ride 
from  Oxford  to  London,  and  William  be  attacked 
on  a  heath  in  that  road  by  highwaymen,  who 
kill  or  feize  the  horfe,  he, is  obliged,  according 
to  PuFENDORF  and  his  annotator,  to  pay  thirty 
guineas  to  Paul.  The  juftice  and  good  fenfeof 
the  cpntrary  decilion  are  evinced  beyond, a  doubt 
by  M.  PoTHiER,  who  makes  a  diftindion  be- 
tween thofe  cafes,  where  the  loan  was  the  occa- 
Jion  merely  of  damage  to  the  lender,  who  might 
in  the  mean  time  have  fuftained  a  lofs  froiu 
other  accidents,  and  thofe,  where  the  loan  was 
the  fole  efficient  cauje  of  his  damagef ;  as-  if 
Pflw/,  having  lent  his  horfe,  fhould  be  forced  in 
the  interval  by  fome  preffing  bufmefs  to  hire  an- 

*  D.  44.  7.  I.  4.    Ld.  R^ym.  916. 
f  Poth.  Fret  h  Ufage,  n.  55.    Puf,  with  BarbeyraJj  notes, 
B.  5,  C.  4.  J  6,  / 
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istlterfor  Erfnfelf ;  in  this  caffe  the  hi3tmw6T iynghi, 
indeed,  to  pay  for  th«  hired  horfe,  uhkfs  thelen^ler 
liad  Yoltinta^rily  fubmitted  to  bear  thfe  inconveni- 
crace  caufedhj  the  loan;  for,  in  tMs  fenfe  and  in 
«Iiis  iirflance,  a  benefit  cottfe-rred  (hmld  ne^  be 
w^uriomtoihe  henefaSior.  As  to  a  condition  pre- 
Jumed  to  be  impof^d  by  the  lender,  that  hfe  wowM 
K0t  abide  by  any  Idfs  (Kcafianed  by  the  lending, 
ilt  feems  the  tvildeft  and  moft  unreafonable  of 
prefumptions:  if  Paul  really  intended  to  impofe 
fracSt  a  condition,  he  fttould  have  declared  his 
mind;  and  I  perfuade  myfelfi  that  William 
WGoId  have  declined  a  favour  fo  hardly  ob- 
tamed. 

Had  the  borrower,  indeed,  been  imptudent 
«fl.0Ugh  to  leave  the  high  road  and  pafs  through 
ie^me  thicket,  where  robbers  might  be  fuppofed 
to  Iiirk,  or  had  he  travelled  in  the  dark  at  a  very 
unfeafonable  hour,  and  had  the  horfe,  in  either 
cafe,  been  taken  from  him  or  fcilledj  he  muft 
have  indemnified  the  owner;  for  irrefijlible force 
is  no  excufe,  if  a  man  put  himfelf  in  the  iVay  of 
it  by  bk  own  rafhnefs.  This  is  nearly  the  cafe, 
citei  by  St.  German  from  the  Simma  Rqfellay 
.where  a  loa^  muft  be  meaned,  though  the  word 
■depofiiumbe  erroneoufly  ufed*;  and  it  is  there 
decided,  that,  if  the  borrower  of  a  horfe  will  im- 

*  Doff,  and  Stud,  where  before  cited. 
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prudently  ride  by  a  ruinous  bmfe  immamf^ 
danger  offallingyzndi  part  of  it  aftualiy  fail  ©n 
th©  horfe's  head,  and' kill  hirav  the  knder  is  en- 
titled to  the  price  of  him;  but  that,  if  the  howfe 
were  in  good  condition  and  y^// by  the  violence 
of  a  fudden  hurricane,  the  bailee  fhall  be  dis- 
charged. For  the  fame,  or  a  ftronger,  reafon,  if 
William,  inftead  of  coming  to  London,  ffjT!  whidt 
purpofe  the  horfe  was  lent,  go  towards  Batb,  or, 
having  borrowed  him  for  a.  week,  keep  him-for 
a  month,  he  becomes  refponfible  for  any  accident 
that  may  befall  the  horfe  in  his  journey  to  Baibj 
or  after  the  expiration  of  the  week*. 

Thus,  if  Charles,  in  a  cafe  before  put^,  wear' 
the  malked  habit  and  jewels  of  George  at  the 
ball,  for  which  they  were  borrowed,  and  be 
robbed  of  them  in  his  return  home  at  the  ufual 
time  and  by  the  ufual  way,  he  cannot  be  com- 
pelled to  pay  George  the  value  of  them ;  but  it* 
would  be  otherwife,  if  he  were  to  go  with  the' 
Jewels  from  the  theatre  to  a  gaming-houfe,  and 
were  there  to  lofe  them  by  any  cafualty  what- 
ever. So,  in  the  inftance  propofed  by  Gaius 
in  the  d4geft,  if  filver  utenfils  be  lent  to  a  man 
for  the  purpofe  of  entertaining  a  party  of  friends 
at  fupper  in  the  metropolis^  and  he  carry  thenji. 
ifitQ  the.  country f  there  can  be  no  doubt'of  his  obr 

*  Ld.  Rayia.  ^i^*  f  ^-  377' 
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ligation  to  indemnify  the  lender,  if  the  plate  be 
loft, by  accident  however  irrefiftible. 

There  are  other  cafes,  in  which  a  borrower 
is  chargeable  ior  inevitable  mifchanee^  even  when 
he  has  not,  as  he  legally  may,  taken  the  whole 
rifk  upon  himfelf  by  exprefs  agreement.     For 
example,  if  the  houfe  of  Cuius  be  in  flames,  and 
he,  being  able  to  fecure  one  thing  only,  fave  an 
urn  of  his  own  in  preference  to  the  filver  ewer, 
which  he  had  borrowed  of  Titius,  he  fhall  make 
the  lender  a  compenfation  for  the  lofs ;  efpecially 
if  the  ewer  be  the  more  valuable,  and  would  con- 
fequently  have  been   preferred,   had   he    been 
owner  of  them   both :  even  if  his  urn  be  the 
more  precious,  he.  muft  either  leave  it,  and  bring 
away  the  borrowed  veflel,  or  pay  Titius  the  va-' 
lue  of  that,  which  he  has  loft ;  pnlefs  the  alarm 
was  fo  fudden,   and  the  fire  fo  violent,  that  no 
deliberation  or  feledion  could  be  juftly  expedl- 
ed,.and  Cuius  had  tinie  only  to  fnatch  up  the  firft 
utenfil,  that  prefented  itfelf. 

Since  opennefs  and  honefty  are  the  foul  of  con- 
tracts, and  fmce  "  a  fuppreffion  of  truth  is  often 
"  as  culpable  as  an  expref*  falfehood,"  I  accede 
to  the  opinion  of  M.  PoTHiER,that,  if  a  Ibldier 
were  to  borrow  a  horfp  of  his  friend  for  a  battle 
expedled  to  be  fought  the  next  morning,  and, 
were  to  conceulfrom  him,  thut  his  ozvn  horfe  was 
as  Jit  for  the  feiyice,  and  if  the  horfe,  fo  bar- 
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rowed,  were  flaiji  in  the  engagement,  the  lender 
ought  to  be  imdemnified;  for  probably,  the  dif-"" 
fimulation  of  the  borrower  induced  him  to.  lend 
the   horie;    but,   had  the    foldiex' openly   and'; 
frankly  acknowledged,  that, he  was  unwilling  to 
expofe.  his  own  borfe^  fmce,  in  cafe  of  a  lofs,  he- 
was  unable  to  purchafe.  another,  and  his  friend, 
neverthelefs,  had  generoiifly  lent  rhim  one,  the 
lenJer  woiild  have  run,  as  in  other  .  inftanceis, , 
the  ri{k  of  the  day. 

If  the  bailee,  to  ufe  the  Roman  expreffion,  be 
IN  MORA,  that  is,  if  a  legal  demand  have  been 
made  by  the  bailor,  he  mull  anfwer  for  any  ca- 
fualty  that  happens  after  the  demand;  unlefs  in 
cafes,  where  it  may  be  ftrongly  prefumed,  that) 
the  fame  accident  vvould  have  befallen  the  thing  , 
bailed,  even  if  it  had  beenreftored  at  the  proper 
time ;  or  unlefs  the  bailee  have  legally  tendered  the 
thing,  and  the  bailor  have  put  himfelf  in  mord  hy 
refufing  to  accept  it:  this  rule  extends  of  cOurfe- 
to  every  fpecies  of  bailment. 

"  Whether,  in  cafe  of  a  valued  loan,  or,  where 
"  the  goods  lent  are  ejiimated  at  a  certain  price^ 
"  the  borrower  muft  be  confidered  as  bound  in 
"  all  events  to  reftore  either  the  things  lent  or 
'*  the  value  of  them,"  is  a  queftion,  upon  which 
thecivilians  areas  much  divided,  as  they  are  upon 
the  celebrated  claufe  in  the  law  Contractus:  five 
er  iix  commentatofs  of  high  reputation  enter 
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the  lifts  againft  as  many  of  equal  fame,  and  each 
fide  difplays  great  ingenuity  and  addrefs  in  this 
juridical  tournament.  I^Avezan  fupports  the 
affirmative;  and  Pothier,  the  negative;  but  the 
fccond  opinion  feems  the  more  reafonable.  The 
word  PERicuLUM,  ufed  by  Ulpian,  iis  in  itfelf 
equivocal :  it  means  hazardin  general,  proceed- 
ing either  from  accident  or  from  negleSi,-,.  and  in 
this  latter  fenfe  it  appears  to  have  been  taken  by 
the  Roman  lawyer  in  the  paflag^  which  gave 
birth  to  the  difpute.  But,  whatever  be  the  true 
interpretation  of  that  paflage,  I  cannot  fatisfy 
rayfelf,  that,  either  in  the  Cujlomary  Provinces  of, 
France,  or  in  England,  a  borrower  can  be 
chargeable  for  all  events  without  his  confent  une- 
quivocally given:  if  fFilliam,  indeed,  had  faid  tO' 
P^mZ alternatively,  "I  promife,  on  my  return  to 
*'  Oifttrd,  either  to  reftore  your  horfe  or  to  pay 
**  yow/^thirty  guineas,"  he  muft  in  all  events  have 
performed  one  part  of  this  disjunftive  obliga- 
tion*; but,  if  Paul  had  only  faid,  "  the  horfe^ 
"  which  I  lend  you  for  this  journey,  is  fairly 
*'  vrorth  thirty  guineas,"  no  more  could  be  im- 
plied from  thofe  words,  than  a  defign  of  pre- 
venting any  future  difficulty  about  the  price,  if 
the  horfe  fhould  be  killed  or  injured  through  an 
o-miffion  of  that  extraordinary  diligence,  w^hich  the 
^lature  of  the  contraft  required. 

*  Palm,  ^ji* 
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Befides  the'genej'al  exception  "to  the  rule  con- 
cern'mg  the  degrees  of  negleft,  namely,  Si  quid 
convenit  vel  plus  vel  minus,  another  is,  where 
goods  are  lent  for  a  ufe,  in  which  the  lender  has 
acommonjntereji -with  the  hono^er:  in  this  cafe, 
as  in  other  bailments  r^a/roc^//);  advantageous, 
the  bailee  can  be  refponfible  for  no  more  than 
ordinary  negligence;  as,  if  Stephen  and  Philip 
invite  fome  common  friends  to  an  entertainment 
prepared  attheir  joint  expence,  for  which  purpofe 
Philip  lends  a  fervice  of  plate  to  his  companion, 
who  jundertakes  the  whole  management  of  the 
feaft,  Stephen  iS'  obliged  only  to  take  ordinary  care 
of  the  plate ;  but  this^  in  truth,  is  rather  the 
innominate  contra<fl  do  ut  facias,  than  a  proper 
han. 

Agreeably  to  this  principle,  it  muft  be  decided, 
that,  if  goods  be  lent  for  the  fole  advantage  of 
the  lender,  the  borrower  is  anfwerable  forgrofs 
negled:  only;  as,  if  a  paflionate  lover  of  mufickx 
were  to  lend  his  own  inftrument  to  a  player  in 
a  concert,  merely  to  augment  his  pleafure  from 
the  performance;  but  here  again,  the  bailment 
is  not  fo  much  a  loan,  as  a  tnandate;  and,  if  the 
mufician  were  to  play  with  alldueikill  and  ex- 
ertion, but  were  to  break  or  hurt  the  inftrument 
\yithout  any  malice  or  very  culpable  negligence,, 
lye  would  not  be  bound  to  indemnify  the  ama- 
teur, as  he  was  not  in  want  of  the  inftrument, 

VOL.   v;.  D  D 
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and  had  no  particular  defire  to  ufe  It.  If,  indeed,  a 
poor  artift, having  loft  or  fpoiled  his  violin  or  flute, 
be  TOjuph  diftrefled  by  this  lofs,  and  a  brother- 
mufician  obligingly,  though  voluntarily,  offer  to 
lend  him  his  own,  I  cannot  agree  with  Des- 
PE.issES,  a  learned  advocate  oi'  Montpellier 
and  writer  on  Roman  law,  that  the  player  may 
be  lefs  careful  of  it  than  any  other  borrower :  on 
the  contrary,  he  is  bound,  in  confcience  at  leaft, 
to  raife  his  attention  even  to  a  higher  degree  j 
and  his  negligence  ought  to  be  conftrued  with 
rigour. 

By  the  law  of  Moses,  as  it  is  commonly 
tranflated,  a  remarkable diftin(fHon  was  made  be,- 
tween  the  lofs  of  borrowed  cattle  or  goods,  hap- 
pening in  the  ahfencCy  or  the  prefence,  of  the- 
OWNER;  for,  fays  the  divine  legiflator,  *'  if  a 
"  man  borrow  aught  of  his  neighbour,  and  it  be 
*'  hurt  or  die,  the  owner  thereof  not  being  with  it, 
*'  he  fhall  furely  make  it  good ;  but,  if  the  owner 
**  thereof  2>e  with  it,  he  fhall  not  make  it  good'^' :" 
now  it  is  by  no  means  certain,  that  thq  original 
word'  fignifies  the  owner,  for  it  may -fignify  the 
pojfejfor,  and  the  law  inay  import,  that  the  bor- 
rower ought  not  tit)  lofe  fight,  when  he  can  pof- 
fibly  avoid  it,  of  the  thing  borrowed;  but,  if  it 
was  intended,  that  the  borrower  fhould  always 

*  £xQd.  xxu.  14;,  15. 
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anf\/^er  for  caHuzltits,  exeept  inthe  cafelviMcfimii^ 
rarely  happen,  oftbs  owner's  prepuce,  tMvi  excep- 
tion feems  to  prove,  that  no  cafualties  were  meane'd, 
but  fUch  as  extradrdihdty  care  Ihight  have  pre- 
vented; for  I  cannot  fee,  what  difference  cbtild 
be  made  by  the  ptefence  of  the  owheY,  if  the 
force,  produdive  of  the  injury,  were  wholly  ir- 
refiftible,  or  the  ascident  inevitable. 

An  old  Athenian  law  is  preferveH  by  De- 
mosthenes, from  wliich  little  can  be  gathered  ' 
on  account  of  its  generality  and  the  life  of  an  jtni- 
biguous  word* ;  it  is  uhderftood  by  Petit  as 
relating  to  guardians,  mandataries,  and  commif- 
fioners;  arid  it  is  cited  by  the  orator  in  the  cafe 
of  a  guardiariffiip.  The  Afbehians  were,  pro- 
bably, fatisfied  wit^  Qjeakirig  very  generally  in' 
tticit  laws,  arid  left  their  juries,  for  juries  thty 
certainly  had,  to-  decide  favoura^biy  of  fevefely, 
according  to  the  circurriftarices  of  each  particular 
cafe'. 

IV.  As  to  the  degree"  of  diligence,  which  the 
laxv  requires  frdih  a.paz6nee\  I  find  iriyielf  again 
obliged  to  differit  from  fir  Edward  Coke',  with 
whofeopinionafiiriilar  liberty  hasbefot-ebeentaken 
ill  regafd  to  a  dip'oJUdfy^  for  that  vefy  learned  irian 

*  Iljf!  wv  xaffff wi  fi(,  ijjjuais  If 5iii)-x»y!iv,  loWtf  a v  aCii;  ixi-  .lii-Cyke  S  edi- 
tion, 85$.  3.  Here  the  verb  mivf^mai,  mzy' impty  Jlighi,  cr 
trdifiary,  negleft ;  or  even  fraudy  as  Fetit  has  rendered  it.' 
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lays  it  dowjii,  that,  *'•  if  goods  be  delivered  to 
"  one  as  a  gage  or  pledge,  and  they  be  <Jiolen, 
"  he  fliall  be  difcharged,  becaufe  he  hath  a  pro- 
*' fierty  in  them ;  and,  therefore,  he  ought  to 
'•  keep  them  no  otherwife  than  his,  ozvn*"  I 
deny  the  firft  propofition,  the  reafon,  and  the 
conclufion. 

Since  the  bailment,  which  is  the  fubjedl  of  the 
prefent  article,  is  beneficial  to  the  pawnee  by  fe- 
curing  the  payment  of  his  debt,  and  to  xht  pawnor 
by  procuring  him  credit,  the  rule,  which  natu- 
ral reafon  prefcribes,  and  which  the  wifdom  of 
nations  has  confirmed,  makes  it  requifite  for  the 
perfori,  to  whom  a  gage  or  pledge  is  bailed,  to 
take  ordinary  care  of  it;  and  he  mull  confequently 
be  refponfible  for  ordinary  negledt-j-.  This  is 
exprefsly  holden  by  Bractonj  and,  when  I  rely 
on  his  authority,  I  am  perfedly  aware,  that  he 
copied  Justinian  almoft  word  for  word,  and 
that  lord  Holt,  who  makes  confiderable  ufe  of 
his  treatife,  obferves  three  or  four  times,  "  that 
"  he  was  an  old  authorij: ;"  but,  although  he  had 
been  a  civilian,  yet  he  was  alfo  a  great  com- 
mon-kwyer,  and  never,  I  believe,  adopted  the 
rules  and  expreffions  of  the  Romans^  except 
when  they  coincided  with  the  laws  of  England 

*  I  Inft.  89.  a.  4  Rep.  83.  b.  f  BraiSi;.  99.  b»  " 

X  Ld.  Raym.  915,  ^i6.  919. 
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in  his  time:  he  is  certainly  the  befi  of  our  juri- 
dical clafficks;  and,  as  to  our  ancient  authors,  if 
their  dodtrine  be  not  law,  it  muft  be  left  to  tn.ere 
hiftarians  and  antiquaries  ;  but,  if  it  remain  un- 
impeaehed  by  any  later  decifion,  it  is  not  only 
equally  binding  with  the   moft  recent  law,  but 
has   the  advantage  of  being  matured  and  ap- 
proved by  the  colle6ted  fagacity  and  experience 
of  ages.     The  doftrine  in  quetlion  has  the  full 
aflent  of  lord  Holt  himfelf,  who  declares  it  to 
be  '■*■  fiifficient^  if  the  pawnee  ufe  true,  and  ordi- 
•'  nary,  diligence  for  reftoring  the  goods,  an4 
"  that,  fo  doing,  he  will   be    indemnified,  and, 
"  notwithftanding   the  lofs,    fhall  refort  to  the 
"  pawnor   for   his    debt."     Now   it   has   been 
proved,  that  *'  a  bailee   cannot   be  confidered 
*'  as  -ufihg   ordinary  diligence,  who  fuffers  the 
"  goods  bailed  to  be  taken  hj  Jltaltb  out  of  his 
*'  cuftody*j*'   and  it  follows,  that  "  a  pawnee 
*'  fhall  not  be  difcharged,  if  the  pawn  be  fimply 
*^Jiolen  from  him;  but  if  he  be  forcibly  robbed 
*'  of  it  without,  his  fault,  his  debt  fhall  not  be 
"  extinguifhed. 

The  pafTage  in  the  Jloman  inflitutes,  which 
Br  AC  TON  has  nearly  tranfcribed,  by  no  means 
convinces  M.  Le  Brun,  that  a. pawnee  and  a  bor-- 
rower  are  not  refponfible  for  one  and  the  fame 
degree  of  negligence  j  and  it  is  very  certain,  that 

*  P.  370.  notef. 
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Ulpian,  fpeaking  of  the  ASfio  pignoraiitia,  ufes 
thefe  remarkable  words:  "  Venit  in  hac  afhione 
*'  et  4ohs  et  culpa  ut  in  commodato,  vpnit  et  cuf- 
*'  todia ;  vis  nqiajor  non  venit."     To  folye  this 
difficijlty,  NooDT  ha?  i-ecourfe  to  3  conje6lural 
emendation,  and  fuppofes  vt  to  have  been  in- 
advertently written   for    at  ;    but,  if  this  was 
^  n^iftake,  it   muft   have  been  pretty  ancient, 
for  the   Greek   tranflators  of  this   fentence  ufe 
a  pa^ticlp  of    firailitude,     not   an   adverfative: 
there  feems,  however,  no  occaflon  for  fo  hazard- 
ous a  mode  of  criticifra.     Ulpian  has  not  faid, 
**  talis  culpg.  qualis  in  commodatp;^'  nor  does 
the  word  ut  imply  an  e:Ea^  refemblance :  he 
meaned,  that  a  p^T^vnee  was  anfwerable  for  neg- 
leSt,  ^nd  gave  the  f^rft  inftance,  that  occurred,  of 
another  cpntradt,  in  which  the  party  was  like- 
wife  anfwerable  for  negle£t^  but  left  the  fort  or 
degree  of  negligence  to  be  determined  by  his 
general  rule ;  conformably  to  which  he  himfelf 
exprefsly  mentions  pig  N us  among  other  con^ 
tradls  reciprpcally.ufejul,  and  diftinguifhes  it  from 
COMMODATUM,  whence  the  borrower ^o/^/y de- 
rives advantage*. 

It  is  rather  Jefs  eafy  to  anfwer  the  cafe  in  the 
boqk  qf  -^Jife,  w'hich  feems  wholly  fubverfive  of 
my  reafoning,  and,  if  it  :ftand  unexplained,  wil] 
t)reak  the  harmpny  of  my  fyftemf ;  for  there,  i^ 

*  Before,  p.  370.  f  29  AS",  pi.  28. 
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ari  adlion  of  detinue  for  a  hamper,' which  had 
been  bailed  by  the  plaintiff  to  the  defendant,  the 
bailee  pleaded,    "  that  it  was  delivered  to  him 
"  in  gage  for  a  certain  fum  of  -money;  that  he 
"  had  put  it  among  his  other  goods;  "and  that  all 
"  together  had  heen  Jlolen  from  him:"  now,  ac- 
cording to  my  dodrine,  the  plaintiff  might  have 
demurred  I  to  the  plea ;  but  he  was  driven  to  re- 
ply, *'  that  he  tendered  the  money  before  the^i?^/- 
*'  ing^  and  that  the  creditor  refufed  to  accept  it,'* 
on  which  fa£t  iffue  was  joined;  and  the  reafon, 
afiigned  by  the  chief  juftice,  was,  that,  **  if  a 
*'  man  bail  goods  to  me  to  keep^  and  I  put  them 
**  among  my  own,  I  fhall  not  be  charged,  if  they 
**  hejlolen.'"     To  this  cafe  I  anfwer :  firft,  that, 
if  the  court  really  made  no  difference  between  a 
pawnee  and  a  depojitary,  they  were  indubitably 
ihiftaken  ;  for  ;which  affertion  I  have  the  autho- 
rity of  Bracton,  lord  Holt,  and  St.  Ger- 
man, who  ranks  the  taker  of  a  ^/i?<:/^^  in  the 
fame  clafs  with  a  hirer  of  goods* ;  next,  that  in 
a  much  later  cafe,  in  the  reign  of  Hen.  VI. 
where  a  hiring  of  cufiody  feems  to  be  meaned,  the 
diftin<ftion  between  a  theft  and  a  robbery  is  taken 
agreeably  to  the  Roman  lawf;  and,  laftly,  that, 
although  in.the  ftri(S  propriety  of  our  EngUjhhn' 
guage,  io.fleal  is  to  take  clande/finely,  and  to  rah 

*  TJoQ:.  znd  Stud':  Jial  7.  dj.  -^2. 
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is  to  felze  by  violence^  correfporiding  with  the 
Norman  verbs  emhleer  and  robber^  yet  thofe  words 
are  fometimes  ufed  inaccurately}  and  I  always 
fufpedled,  that  the  cafe  in  the  book  of  -^Jpf^  re- 
lated to  a  robbery,  or  a^  takitig  with  force ;  a  fuf- 
picion  confirmed  beyond  any  doubt  by  the  judi- 
cious Brook,  who  abridges  this  very  cafe  with 
the  following  title  in  the  margin,  "  Que  ferra 
"  al  perde,  quant  les  biens  font  robbes*:"  and,  in 
a  modern  work,  where  the  old  cafes  are  referred 
to,  it  appears  to  have  been  fettled,  in  conformity 
to  them  and  to  reafon,  "  that  if  the  pawn  be  laid 
"  up,  and  the  pawnee  be  robbed,  he  fhall  not  be 
*'  aufwerable-f:"  but  lord  Coke  feems  to  have 
ufed  the  word  Jiolen  in  its  proper  fenfe,  becaufe 
he  plainly  compares  a  pawn  with  a  depofit. 

If,  indeed,  the  thing  pledged  be  taken  openly 
and  violently  through  the  fault  of  the  pledgee,  he 
ihall  be  refponfible  for  it;  and,  after  a  tender  and 
refujal  of  the  money  owed,  which  are  equivalent 
to  adual  payment,  the  whole  property  is  injtantly 
revejied  in  the  pledgor,  and  he  may  confequently 
maintain  an  a£tion  of  trover:}::  it  is  faid  in  a 
moft  ufeful  work,  that  by  fuch  tender  and  refufal 
the  thing  pawned  "  ceafes  to  be  a  pledge  and 
**  becomes  a  depofit^ ;"  but  this  muft  be  an  error 

*  Abr.  ^«V.  bailment,  pi.  7.  f  2  Salk.  522. 

X  29  Aff.  pi.  28.     Yelv.  179.     RaUlifzad  Davis. 
§  Law  of  Nifi  Prius,  72. 
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ofitnpreffion;  for  there  can  nevev^e  z.  depofit 
Without  the  owner's  confent,  and  a  depojitary 
would  be  chargeable  only  for  grofs  negligence, 
whereas  the  pawnee,  whofe  fpecial  property  is 
determined  by  the  wrongful  detainer,  become 
liable  in  all  po£ible  events  to  make   good  the 
thing  loft,  or  to  relinquifh;  his  debt*. 
-   The  reafoni  given  by  CoK  e  for  his  do£trine, 
namely,  "  becaufe  the  pawnee  has  a  property  in 
*'  the  goods  pledged,"  is  applicable  to  every  other 
fort  of  bailment,  and  proves  nothing  in  regard 
to  any  particular  fpecies  j  for  every  bailee  has  a 
temporary  qualified  property  in  the  things,  of 
which   pofleflion   is  delivered  to  him   by  the 
bailor,  and  has,  therefore,  a  poffeflbry  action  or 
an  appeal  in  his  own  name  againft  any  ftranger, 
who  may  damage  -or  purloin  them-f-.     By  the 
Roman  law,  indeed,  "  even  the  poflefEon  of  the 
*'  depofitary  was  holden  to  be  that  of  the  perfon 
*'  depofiting ;"  but  with  us  the  general  bailee 
has   unqueftionably  a  limited  property  in  the 
goods  intrufted  to  his  care:  he  may  not,  how- 
ever, ufe  them  on  any  account  without  the  con- 
fent of  the  owner,  either  exprefsly  given,  if  it 
can  poffibly  be  obtained,  or  at  leaft  ftrongly  pre- 
fumed ;  and  this  prefumption  varies,  as  the  thing 
is  likely  to  be  better,  or  worfe,  or  not  at  all  af- 

*  Ld.  Raym.  917.      f  Yearb.  21  Hen."  VII.  14.  b.  15.  a. 
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feded,  byiiTage;  iSnce,  if  Caius  depofit  afetting- 
deg  vfith  Titiius,  be  can  hardly  be  fuppofed  un- 
wiliing,   that  the  dog  fhould  be  ufed  for  par- 
tridge-fhooting,  and  thus  be  confirmed  in  thofe 
habits,  which  make  him  valuable ;  but,  i£  dothei 
or  Imen  be   deposfiled  by  him,  one  can  fcarce 
imagine,  that  he  would  fufFer  them  to  be  worn ; 
and,  on  the  other  hand,  it  may  juftly  be  inferred, 
that  he  would  gladly  indulge  Titius  in  the  li- 
berty of  ufmg  the  books,  o?  which  he  had  the 
Cuftody,  fmce  even  moderate  care  would  prevent 
them  from  beiag  injured.     In  the  fame  manner 
it  has  beien  holden,  that  the  pawnee  of  goods, 
which  will  be  impaired  by  ufage,  cannot  ufe 
them ;  but  it  would  be  otherwife,  I  apprehend, 
if  the  things  pawned  adtually  required  exercife 
and  acontinuance  of  habits,  as  fporting-dogs  and 
horfes:  if  they  cannot  be  hurt  by  being  worn, 
they  may  be  ufed,  but  at  th^ peril  of  the  pledgee  -, , 
as,  if  chains  of  gold,  ear-rings,  or  bracelets,  be 
left  in  pawn  with  a  lady,  and  Ihe  wear  them  at  a 
pubiiek  place,  and  be'  robbed  of  them  on  her  re- 
turn, fhe  iHuft  make  tkem  good :  "  if  flie  keeps- 
**  them  in  a  bag,"  fays  a  learned  and  refpeffeable  ' 
writer,  "  and  they  are  Jlolen,  flie  fhall  not  be 
'^  charged*;"  but  the  bag  could  hardly  be  taken 
privately  and  cpdetfy  vnthaax.  hex  omiffion  of  or- 

*  Law  of  Nifi  Piius,  72. 
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dinary  diligence;  and  the  manner,  in  which 
lord  Holt  puts  the  cafe,  eftabliibes  my  fyf- 
tem,  and  confirms  the  anfwer  jwft  pjOfered  to  tfop 
cafe  from  the  Year-book  ;  for,  "  if  fh'e  keep  the 
jewels,"  fays  he,  "  lackedup  in  her  cabinet,  and 
*'  her  cabinet  be  broken  open,  and  the  jeweis  takcu 
*'  thence,  fhe  will  not;  be  anfwerable*."  Again^ 
it  is  faid,  that,  where  the  pawnee  is  at  any  ex- 
penfe  to  maintain  the  thing  given  in  pledge, 
as,  if  it  be  a  horfe  or  a  CQw,  he  may  ride  th? 
horfe  moderately,  and  mijk  the  'COw  regularly, 
by  way  of  compenfation  fpr  the  qharge-f ;  and 
this  dotSrine  muft  be  equally  applicable  to  a  ge- 
neral bailee,  who  ought  neither  to  be  injured  nor 
benefited  in  any  refpedt  by  the  truft  undertaken 
by  him;  but  tjie  Bomdn  and  French  law,  more 
agreeablyyto  principle  and  analogy,  permits  in- 
deed bothjthe  pawnee  and  the  depofitary  to  milk 
the  cows  delivered  to  them,  but  requires  them 
to  account  v^rith  the  refpedive  ownqys  for  thq 
value  of  the  milk  a^d  Qalves,  dedu£king  the  rea^ 
fonable  charges  of  their  nQurifhmentlj:.  It  fol-i 
Jows  from  thefe  remajkg,  that  lord  Coke  has  aA 
figned  ap  inadequate  reafqj^  for  the  degree  of  di-. 
Hgence,  which  is  demanded  pf  a  pawnee;  awi 
the  triie  reafon  is,  that  the  law  requires  nothing 
extraordimry  pf  him, 

*  Ld.  Raym.  917.  ,^|j_Ow.  124. 

%  Poth.  DepSt,  n.  47. '  ~Naniifement,  n.  35. 
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But,  if  the  receiver  in  pledge  were  the  only 
tailee,  who  had  a  fpecial  property  in  the  thing 
■bailed,-  it  could  not  be  logically  inferred,  "  that, 
*'  therefore,  he  ought  to  keep  it  merely  as  his 
*'  own :"  forj  even  if  Caius  have  an  abfolute  un- 
'divided  property  in  goods,  jointly  or  in  common 
with  Septhnius,  he  is  bound  by  rational,  as  well 
as  pofitive,  law  to  take  more  care  of  them-  than 
i)f  his  own,  unlefs  he  be  in  fa£t  a  prudent  and 
ihbughtful  manager  of  his  own  concerns  ;  fince 
every  man  ought  to  u(e  ordinary  diligence  in  af- 
fairs,which  intereft  another  as  well  as  himfelf: 
*'  Aliena  negotia,"  fays. the  emperor  Constan- 
■TiNE,  •'  exaSto  officio  geruntur*." 
-  The  concluflon,  therefore,  drawn  by  fir  Ed-* 
WARD  Coke,  is  no  lefs  illogical  than  his  pre- 
mifles  are  weak  ;  but  here  I  muft  do  M.  Le 
Br  UN  the  jufticeto  obferve,  that  the  argument, 
on  which  his  whole  fyftem  is  founded,  occurred 
likewife  to  the  great  oracle  of  Englijh  law ; 
namely,  that  a  perfon,  who  had  a  property  in 
things  committed  to  his  charge,  was  otily  obliged 
to  be  as  careful  of  them  as  of  his  qzvh  goods  ; 
which  may  be  very  true,  if  the  fentence  be  predi-- 
cated  of  a  man  ordinarily  careful  of  his  own ; 
and,  if  that  was  Le  Brun's  hypothefis,  he  has 
done  little  more  than  adopt  the  fyftem  of  Gode- 

*  C.  4.  35- 21- 
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PRO  I,  who  lexafts  ordinary  diligence  from  a 
partner  and  a  co-proprietor,  but  requires  a  higher 
degree  in  eight  of  the  ten  preceding  contrafts. 

Pledges  for  debt  are  of  the  higheft  antiquity: 
they  were  ufed  in  very  early  times  by'the  roving 
Arabs,  one  of  whom  finely  remarks,  "  that  the 
"  life  of  man  is  no  more  than  &  pledge  in  the  hands; 
*'  of  Deftiny;"  and  the  falutary  laws  of  Moses, 
which  forbade  certain  implements  of  hufbandry 
and  a  widow's  raiment  to  be  given  in  pawn,  de- 
ferve  to  be  imitated  as  well  as  admired.  The 
diftindion  between  pledging,  where  polFeflion  is 
transferred  to  the  creditor,  and  hypothecatiorit 
where  it  remains  with  the  debtor,  was  originally 
Attick ;  but  fcarce  any  part  of  the  Athenian  laws 
on  this  fubjedt  can  be  gleaned  from  the  ancient 
orators,  except  what  relates  to  bottomry  in  five 
fpeeches  of  Demos t h e n e s . 

I  cannot  end  this  article,  wifhout  mentioning- 
a  fingular  cafe  from  a  curious  manufcript  pre- 
ferved  at  Cambridge,  which  contains  a  colle^ion, 
of  queries  in  Turkijh^  together  with  the  deqifions 
orconcifeanfwers  of  the  Mufti  at  Conjiantinople: 
it  is  commonly  imagined,  that  the  Turks  have  a 
tranflation  in  their  own  language  of  the  Gr^^A: 
code,  from  which  they  have  fupplied  the  defeds 
of  their  Tartarian  and  Arabian  jurifprudence*; 

*  Duel  de  Auth.  Jur,.Civ!,.:Korti.  I.  2.  6. 
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but  I  have  not  iflet  With  any  fuch  trariflation^ 
dthough  I  admit  the  conjeflufe  to  be  highly 
probable,  and  am  perfuaded,  that  their  numerous 
treatifes  on  Mahomedan  law  are  worthy  on  many 
accounts   of  an   attentive    examination^     The 
cafe  was  this  :  "  Zaid  had  left  with  Amfu  divers^ 
'^  goods  in  pledge  for  a  certain  fum  of  money, 
•'  and  fome  ruffians,  having  entered  the  houfe  of 
'■^  AmrUj   took  away  his    own  goods   together 
"  with  thofe  pawned  by  Zaid.''     Now  we  mufl: 
neceflarily  fuppofe>  that  the  creditor  had  by  his 
own  fault  given  oecafion  to  this  robbery  ;  other- 
wife  we  may  boldly  pronounce,  that  the  Turks 
are  wholly  unacquainted  with  the  imperial  laws 
of  Byzantium,  and  that  their  own  rules  are 
totally  repugnant  to  natural  juftice J  for  the  party' 
proceeds  to  aflc,  "  whdhtVyJince  the  debt  became 
"  extmSl  by  the  lofs  oj  the  pledge,  and  fmce  the 
"  goods  pawned  exceeded  in  value  the  amount 
"  of  the  debt,  Z^ic?  could  legally  demand  the 
"  biaknGe   of  Amru  •"    to  which   queftiori   the 
gteM  law-officer  of  the  Othman  court  anfwered 
v^ith  the  brevity  ufual  on  fuch  occafions,  Ol- 
MA2;  It  cannot  be^.  This  cuftom,  we  muft  con- 

*  Publ.  Libr,  Cambr.  MSS.  Dd.  4,-^ .  See  Wotton,  LL,. 
Hywd  Dda.  lib.  2.  cap.  2.  §  29.  note  x.  It  may  poffUily  be 
the  ufage  in  Turkey  iojlipulate  "  ut  amiffio  pignoris  liberet  de- 
"  bitorem,"  as  in  C,  4.  24.  <5. 
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fefs,  of  propofing  cafes  both  of  law  and'confci- 
ence  under /eigned  names  to  the  fupreine  judge, 
whofe  anfwers  are  confidered  as  folemn  decrees^ 
is  admirably  calculated  to  prevent  partiality;  and 
to  fave  the  charges  of  litigation. 

V.  The  laft  fpecies  of  bailment  is  by  no 
means  the  leaft  important  of  the  five,  whether 
we  confider  the  infinite  convenience  and  daily, 
ufe  of  the  contract  itfelf,  or  the  variety  of  its' 
branches,  each  of  which  fhall  now  be  fuccin<3:ly,' 
but  accurately,  examined. 

1.    Locatio,    or  locatio-condudiio,    ret,    is  s.' 
contraft,  by  which  the  hirer  gains  a  traafi^iit 
qualified  property  in  the  thing  hired,*  and-  the> 
owner  acquires  an  abfolute  property  in  the  fti^ 
pend,  or  price,  of  the  hiring;  fo  that,  in  truth, 
it  l)ears  a  ftrong  refemblance  to  the  contract  of 
emptw-venditio,  or  sale;  and,  fmce  it  is  advan- 
tageous to  both  contradling  parties,  the  harmo- 
nious confent  of  nations  will  be  interrupted,  and ' 
one  obje<3:  of  this  eflay  defeated,  if  the  laws  of 
England  fhall  be  found,,  on.  a  fair  inquiry,  to  de- 
mand of  the  hirer  a  more  than  ordinary  degree  of 
diligence.     In  the  moil  recent  publication,  that  I  • 
have  read  on  any  legal  fubjed:,  it  is,  exprefsly 
faid*  "  that  the  hirer  is  to  take  al'/  imc^mabl^  ^ 
*'  care  of  the  goods  delivered   for  hire^':"  the 

*  Lay  oi  Nifi  P^ius,  3  J  edition  cCurreded,  72. 
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words  fl//  imaginable,  if  the  principles  before  efta- 
blifhed  be  juil,  are  too  ftrong  for  pradlice  even 
in  the  ftridi  cafe  oi' borrowing ;  but,  if  we  take 
them  in  the  mildeft  fenfe,  they  muft  imply  an 
extraordinary  degree  of  care;  and  this  dodrine, 
I  prefume,  is  founded  on  that  of  lord  Holt  in  the 
cafeof  CoGGS  and  Bernard,  where  the  great 
judge  lays  it  down,  "  thatj  if  goods  are  let  out 
"  for  a  reward^  the  hirer  is  bound  to  the  utmost 
"  diligence,  fuch  as  the  most  diligent  father  of 
^^  a  family  ufes*."  It  may  feem  bold  to  contro- 
vert fo  refpedlable  an  opinion  ;  but,  without  in- 
fifting  on  the  palpable  injuftice  of  making  a  bor- 
rower and  a  hirer  anfwerable  for  precifelyr  the 
fame  degree  of  negled,  and  without  urging^  that 
the  point  was  not  then  before  the  court,  I  will 
engage  to  fhow,  by  tracing  the  dodtirine  up  to 
its  real  fource,  that  the  diBum  of  the  chief 
juftice  was  entirely  grounded  on  a  gramma- 
tical miftake  in  the  tranflation  of  a  fmgle  Latin 
word. 

In  the  firft  place,  it  is  indubitable,  that  his 
lordfhip  relied  To^^'^  on  the  authority  of  Br  ac- 
ton; whofe  words  he  cites  at  large,  and  imme- 
diately fubjoins,  "  whence  it  appears,  &c.'^  now 
the  words,  *'  talis  ab  eo  defideratur  cuftodia, 
•'  qualem  diligentissimus  paterfamilias  fuis 

*  Ld.  Raym.  916. 
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•*  rebus  adhibit,"  on  which  the  whole  queftioii 
depends,  are  copied  exaftly  from  Justinian*, 
who  informs  us  in  the  proeme  to  'his  Inftitutes> 
that  his  decifions  in  that  work  were  extracted 
principally  Jrom  the  Commentaries  o/"Gaius  ;  and 
the  epithet  diligentijjimus  is  in  fad  ufed  by  this 
ancient  lawyer  -j-,  and  by  him  alone,  on  the  fub- 
je£t  of  hiring:  but  Gaius  is  remarked  for  writ- 
ing with  energy,  and  for  being  fond  of  lifing 
fuperlatives,  where  all  other  writers  are  Satisfied 
with  pojitives^^',    fo   that  his   forcible  manner 
of  expreffing  himfelf,  in  this  inftance  as  in  fome 
others,   mifled   the  compilers  employed  by  the 
Emperor,  whofe  words  TheoPhilus  rendered 
more  than  literally,  and  Br  acton  tranfcribedj 
and  thus  an  epithet,  which  ought  to  havei  been 
tranflated  ordinarily  diligent,  has  been  fuppofe.d 
to  mean  extremely  careful.     By  testifying  thi? 
miftake,  we  reftore  the  broken  harmony  of  the 
pandedts  with  the  injfitute^,  which,  together  with 
the  code,  farm^  one  conneSied  work^^  and,  when 
properly  underftood,  explain  and  illuftrate  each 
other;  nor  is  it  neceflaty,  I  conceive,  to  adopt  the 
interpretation  of  M.  De  Ferriere,  who  ima- 

*  Braft,  62.  b.  Juftin.  Inft.  3.  25.  5.  where  Theophilus  haa 

f  D    19.  2.  25.  7,        J  Le  Brun,  p.  93.      §  Burr-  426, 
VOL.  VI,  E  B 
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gines,  that  both  Justinian  and  GaiUs  are 
fpeaking  only  of  cafes j  which.  Jrom  their  nature 
demand  extraordinary  care  *. 

There  is  no  authority  then  againfl:  the  rule, 
which  requires  of  a  hirer  the  fame  degree  of 
diligence,  that  all  prudent  men,  that  is,  the  ge- 
nerality of  mankind,  ufe  in  keeping  their  own 
goods ;  and  the  juft  diftindtion  between  bor- 
roiving  and  hiring,  which  the  JewiJJs  lawgiyer 
emphatically  makes,  by  faying,  "  if  it  be  an 
hired  thing,  it  came  for  its  hire  \,^^  remains 
eftablifhed  by  the  concurrent  wifdom  of  nations 
in  all  ages. 

If  Caius  therefore  hire  a  Horfe,  he  is  bound 
to  ride  it  as  moderately  and  treat  it  as  carefully, 
as  any  man  of  common  difcretion  would  ride  and 
treat  his  own  horfe ;  and  if,  through  his  negli- 
gence, as  by  leaving  the  door  of  his  ftable  open 
at  night,  the  horfe  htjiolen,  he  muft  anfwer  for 
it ;  but  not  if  he  be  robbed  of  it  by  highway- 
men, unless  by  his  imprudence  he  gave  occa- 
fion  to  the  robbery,  as  by  travelling  at  unufual 
hours,  or  by  taking  an  unufual  road:  if,  indeed, 
he  hire  a  carriage  and  any  number  of  horfes, 
and  the  owner  fend  with  them  his  poftilion  or 
coachman,  Caius  is  difcharged.  from  all  atten- 
tion to  the  horfes,  and  remains  obliged  only  to 

*  Infl.  vol.  v.  p.  138.  f  Exod.  xxij.  15. 
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take  ordinary  care  of  the  glafTeS  and  inlide  of 
the  carriage,  while  he  fits  in  it. 

Since  the  negligence  of  a  fervant,  aSiing  under 
his  majiers  direSlions  exprefs  or  implied^    is  the 
negligence  of  the  mafter,  it  follows,  that,  if  the 
fervant  of  Caius  injure  or  kill  the  horfe  by  rid- 
ing it  immoderately,  or,  by  leaving  the  ftable- 
door  open,  fuifer  thieves  to  fteal  it,  Cuius  must 
make  the  owner  a  compenfation  for  his  lofs*  ; 
and  it  is  juft  the  fame,  if  he  take  a  ready-fur- 
nifhed  lodging,    and  his  guefts,    or   fervants^ 
while  they  adl   under  the  authority  given  by 
him,  damage  the  furniture  by  the  oriiiffion  of 
ordinary  care.     At  Rome  the  law  was  not  quite 
fo  rigid;  for  Pomponius,  whofe  opinion  on 
this  point  was  generally   adopted,,   made   the 
mafter  liable,  only  when  he  was  culpably  negli- 
gent in  admitting  carelejs  gUeJls  orjervants,  whofe 
bad  qualities  he  ought  to  have  known  f :  but 
this   diftind:ion   muft   have    been    perplexing 
enough  in  practice;    and  the  rule,  which,  by 
making  the  head  of  a  family  anfwerable  indif- 
criminatdy  for  the  faults  of  thofe,  whom  he 
receives,  or  employs,  compels  him  to  keep  a  vi- 
gilant eye  on  all  his  domefticks,    is  not  only 
more  ftmple,  but  more  conducive  to  the  pub- 
lick  fecurity,  although  it  may  be  rather  halrfh 

, .  *  Salk.  282.  Ld.  Raym.  619.  f  D-  i9'  2-  "., 
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in  fome  particular  inftances  *.  It  may  here  be 
obferved,  that  this  is  the  only  contradl,  to  which 
the  French,  from  whom  our  word  bailment  was- 
borrowed,  apply  a  word  of  the  fame  origin; 
for  the  letting  of  a  houfe  dr  chamber  for  hire  is 
by  them  called  bail  a  layer,  and  the  letter  for 
hire,  bailleur,  that  is,  bailor^  both  derived  from 
the  old  verb  bailie r,  to  deliver ;  and,  though 
the  contrads,  which  are  the  fubjedt  of  this 
eflay,  be  generally  confined  to  moveable  things, 
yet  it  will  not  be  improper  to  add,  that,  if  im- 
moveable property,  as  an  orchard,  a  garden,  or 
a  farm,  be  letten  by  parol,  with  no  other  ftipu- 
lation  than  for  the  price  or  rent,  the  leflee  is 
bound  to  ufe  the  fame  diligence  in  preferving 
the  trees,  plants,  or  implements,  that  every  pru- 
dent per/on  would  ufe,  if  the  orchard,  garden, 
or  farm,  were  his  own. 

2.  Locatio  oPERis,  which  is  properly  fubdi- 
vifible  into  two  branches,  namely,  faciendi^  and 
merciicm  vehendarum,  has  a  moft  extenfive  influ- 
ence in  civil  life  ;  but  the  principles,  by  which 
the  obligations  of  the  contracting  parties  may  be 
ascertained,  are  no  lefs  obvious  and  rational, 
than  the  objedls  of  the  contra6l  are  often  vaft 
and  important-}-. 

*  Poth.  Louage,  n.  193. 

t  It  may  be  ufeful  to  mention  a  nicety  of  the  Latin  language 
in  the  application  of  the  verbs  locare  and  conducere :  the  era- 
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If  Titius  deliver  filk  or  velvet  to  a  tailor  for 
a  fuit  of  clothes,  or  a  gem  to  a  jeweller  to  be 
fet  or  engraved,  or  timber  to  a  carpenter  for 
tile  rafters  of  his  houfe,  the  tailor j  the  engrav- 
er, and  the  builder,  are  not  only  obliged  to 
perform  their  feveral  undertakings  in  a  work- 
manly  manner  *::  hvLt,Ji7ice  they  are  entitled  to  a 
reward,  either  by  exprefs  bargain  or  by  impli- 
cation,  they^  mull  alfo  take  ordinary  care  of  the 
things  refpe6lively  bailed  to  them  :  arid  thus,  if 
a  horfe  be  delivered  either  to  an  agifting  farmer 
for-  the  purpofe  of  depafturing  in  his  meadows, 
or  to  an  hoftler  to  be  dreffed  and  fed  in  his 
liable,  the  bailees  are  anfwerable  for  the  lofs  of 
the  horfe,  if  it  be  occafioned  -by  the  ordinary 
negledl  of  themfelves  or  their  fervants.-  It  has, 
indeed,  been  adjudged,  that,  if  the  horfe  of  a 
guell  be  fent  to  pafiufe  by  the  owner  s  dejire,  the 
innhoider  is  hot,  as  fuch,  refponfible  for  the  lofs 

plpyer,  who  gives  the  reward,  js  locator  operis, .  but  conduHer 
operarum;  while  the  party  employed,  who  receives  the  pay,  is 
locator  operarum,  but  conduEior  operis.  Hejnecc.  in  Pend, 
jpar.  3.  §  320.     So,'  in  Horace, 

"  Tu  fecanda  marmora 
"  Locos'"— 
which  the  ftonehewer  or  mafon  conduxit. 

*  I  Ventr.  268.  erroneoufly  printed  i  Vcrn.  268.  in  all 
the  editions  of  Bl.  Comm.  II.  452.  The  innumerable  multi- 
tude of  inaccurate  or  idle  references,  in  our  beft  reports  and 
Jaw-traiSls,  is  the  bane  of  the  ftudent  and  of  the  prac- 
tifer. 
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of  him  by  theft  or  accident*;  and,  in  the  cafe 
of  MosLEY  and  Fosset,  an  adion  againft,  an 
agifter  for  keeping  a  horfe  fo  negligently  that  it 
was  Jlolen^  is  faid  to  have  been  held  maintain- 
able only  by  reafon  of  a  fpecial  affumption  f ; 
but  the  cafe  is  differently  reported  by  Rolle, 
who  mentions  no  fuch  reafon ;  and,  according 
to  hi'm,  chief  juftipe  Poph am  advanced  gene- 
rally, in  conformity  to  the  principles  before 
eftablifhed,  that,  "  if  a  man,  to  whom  horfes  are 
*'  bailed  for  agiftment,  leave  open  the  gates  of 
*'  his  field,  in  confequence  of  which  negled 
"  they  ftray  and ;are  J'^o/i?/?,  the  owner  has  an 
''  a(3:ioii  againft  him:"  it  is  the  fame,  if  the 
innkeeper  fend  his  gueft's  horfe  to  a  meadow  o/" 
his  own  accord,  for  he  is  bound  to  keep  fafely 
all  fuch  things  as  his  guefts  depofit  within  his  inn^ 
and  fhall  not  difcharge  himfelf  by  his  own  ad 
from  that  obligation ;  and,  even  when  he  turns 
out  the  horfe  hy  order  of  the  owner,  and  receives 
pay  for  his  grafs  ^  and  care,  he  is  chargeable, 
furely,  for  ordinary  negligence,  as  a  bailee  for 
hire,  though  not  as  an  innkeeper  by  the  general 
cuftom  of  the  realm.  It  may  be  worth  while 
to  inveftigate  the  reafons  of  this  general  cujiom, 
which  in  truth  means  no  more  than  common  laiv^ 
concerning  innholders*. 

*  8  Rep.  32.    Cable's  cafe,      t  Mo.  543.     j  Ro.  Abr.4, 
X  Reg.  Orig,  105.  a.  Noy,  Max.  ch.  43. 
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Although  a  ftipend  or  reward  in  money  be  the 
effence  of  the  contradt  called  locatio,  yet  thie  fame 
refponfibility  for  negle£t  is  juftly- demanded  in 
any  of  the  innominate  coritrafts,  or,  whenever  a 
valuable  confideration  of  any  kind  is  given  or 
ftipulated.  This  is  the  cafe,  where  the  cohtradl 
do  ut  des  is  formed  by  a  reciprocal  bailment  for 
ufe,  as  if  Robert  permit  Henry  to  ufe  his  plea- 
Jure-boat  for  a  day,  in  confideration  that  Henry 
will  give  him  the  ufe  of  his  ,chariot  for  the  fame 
time ;  and  fo  in  ten  thoufaud  inftances,  that 
might  be  imagined,  of  double  bailments:  this  too 
is  the  cafe,  if  the  ahfolute  property  of  one  thing 
be  given  as  an  equivalent  for  the  temporary  or 
limited  property  of  another,  as  if  Charles  give 
George  a  brace  of  pointers  for  the  ufe  of  his 
hunter  during  the  feafon.  The  fame  rule  is  ap- 
plicable to  the  contract  facio  ut  facias^  where 
two  perfons  agree  to  perform  reciprocal  works  j 
as  if  a  mafon  and  a  carpenter  have  each  refpec- 
tively  undertaken  to  build  an  edifice,  and  they 
mutually  agree,  that  the  firft  fhall  finifh  all  the 
mafonry,  add  the  fecond  all  the  wood-work,  in 
their  refpedtive  buildings;  but,  if  a  goldfmith 
make  a  bargain  with  an  architedt  to  give  him  a 
quantity  of  wrought  plate  for  building  his  houfe, 
this  is  the  contrad:  do  ut  facias^  ox  facio  ut  des'^ 
and,  in  all  thefe  cafes,  the  bailees  muft  anfwer 
for  the  om.i|fion  of  ordinary  diligence  in  preferv- 
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ing  the  things,  with  which  they  are  intmfted : 
fo,  when  yacoh  undertook  the  care  of  Laban's 
flocks  and  herds  for  no  lefs  a  reward  than  his 
younger  daughter,  whom  he  loved  fo  paffion- 
ately,  that  Jenjen  years  were  in  his  eyes  like  a 
few  days,  he  was  bound  to  be  juft  as  vigilant, 
as  if  he  had  been  paid  in  ftiekels  of  filver. 

Now  the  obligation  is  precifely  the  fame,,  as 
we   have  already  hinted  *,  when  a  man  takes 
upon  himfelf  the    cuftody  of  goods  in  conje* 
quence  and  conjideration  .of  another  gainful  con- 
trast ;  and,  though  an  innholder  be  not  pa.id  in 
money  for  fecuring  the  traveller's  trunk,  yet  the 
gne^facit  utfaciat,  and  alights  at  the  inn,  not 
folely  for  his  own  refrefhment,  but  alfo  that 
his  goods  may  be  fafe :  independently  of  this 
reafoning,   the  cuftody  9f  the  goods  may  be 
confidered  as  accejfary  to  the  principal  contract, 
and  the  money  paid  for  the  apartments,  as  ex- 
tending to  the  care  of  the  box  or  portmanteau ; 
in  which  light  Gaius  and,  as  great  a  man  as 
he,  lord  Holt,  feem  to  view  the  obligation; 
for  they  agree,    "  that,  although  a  bargeman.: 
^*  and  a  mafter  of  a  fliip  receive  their  fare  for 
"  the  paflage  of  travellers,  and   an  innkeeper 
"  bis  pay  for  the  accommodation   and  enter- 
''  tainment  of  them,  but  have  no  pecuniary  re- 
*?  ward  for  the  mere  eujlpdy  oi  the  goods  be- 

*  ?•  375>  37^. 
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.*'  longing  to  the  paflengers  or  guefts.yet  they 
*'  are  obliged  to  take  ordinary  care  of  thofe^ 
"  goods ;  as  a  fuller  and  a  mender  are  jjaid  for 
*'  their  JkiU  onfy,  yet  are  anfwerable,  ex  locato^ 
*'  for  ordinary  negled,  if  the  clothes  be  loft  or 
*'  damaged*." 

In  whatever  point  of  view  we  confider  this 
bailment,  no  more  is  regularly  demanded  of  the 
-bailee  than  the  care,  which  every  prudent  man 
•takes  of  his  own  property;  but  it  has  long  been 
holdftn,  that  an  innkeeper  is  bound  to  reiMtutioa, 
if  the  trunks  or  parcels'  of  his  guefts^  committed 
to  him  either  perfonally  or  through  one  of  his 
^ents,  be  damaged  in  his  inn^  ox  fiolen  out  of  it, 
by  any  per/on  whatever  "f" ;  nor  fhall  he  difcharge 
himfelf  from  this  refponfibility  by  a  refUfal  to 
take  any  care  of  the  goods,  becaufe  there  are 
Jufpetled  perjhns  in  the  houfe,  for  whofe  mnduSl 
he  cannot  be  anfwerable^ :  it  is  otherxyife,  in- 
deed, if  he  refufe  admiflion  to  a  traveller,  be- 
paufe  he  really  has' no  room  for  him,  and  the 
traveller,  neverthelefs,  infifl:  upon  entering,  and 
place  his  baggage  in  a  ;  chamber  without  the 
keeper's  c-onfept  §. 

-    Add  to  this,  that,  if  he  fail  to  provide  honeft 

Jervants<z.nd  honoA  inmates,  according  to  the 

confidence  repofed  in  him  by  the  publicki  his 

*  D.  4.  9.  5.  and  12  Mod.  487. 

t  Yearb.  iQ  Hen.  Vll.  26.    zCro.  189. 

J  Mo.  78.  §  Dy.  158.  b.     I  Asd.  <29. 
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negligence  in  that  refpe£t   is  highly  tulpable, 
and  he  ought  to  anfwer  civilly  for  their  adts, 
even  if  they  ihould  rob  the  guefts,  who  fleep  in 
his  chambers  *.    Rigorous  as  this  law  may  feem, 
and  hard  as  it  may  a(Sually  be  in  one  or  two 
particular  inftances,  it  is  founded  on  the  great 
principle  of  publick  utility,  to  which  all  private 
confiderations   ought  to  yield ;    for  travellers, 
who  muft  be  numerous  in  a  rich  and  commer- 
cial country,  are  obliged  to  rely  almoft  impli- 
citly on  the  good  faith  of  innholders,  whofe 
education  and  morals  are  ufually  none  of  the 
beft,  and  who  might  have  frequent  opportuni- 
ties  of   aflbciating   with  ruffians  or    pilferers, 
while,  the  injured  gueft  could  feldom  or  never 
obtain  legal  proof  of  fuch   combinations,    or 
even  of  their  negligence,  if  no  actual  fraud  had 
been  committed  by  them.     Hence  the  Praetor 
declared,    according  to  Pomponius,  his  dejire 
cffecuring  the  public  from  the  dijhonefiy  of  fuch 
men,  and  by  his  ediSi  gave  an  action  againft 
them,  if  the  goods  of  travellers  or  paflengers 
were  loft  or  hurt  by  any  means,  except  damno 
fatali,  or  hy  inevitable  accident;    and  Ul  pi  an 
intimates,  that  even  this  feverity  could  not  re- 
ftrain  them  from  knavifh  pradlices  or  fufpicioua 
Begledtf.  , 

*  I  Bl.  Coram.  430.  +  D.  4. 9.  i.  and  3. 
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In  all  fuch  cafes,  however.  It  is  competent 
for  the  innholder  to  repel  the  prefumption  of  his 
knavery  or  default,  by  proving  that  he  took  or- 
dinary care,  or  that  the  force^  which  occafioned 
the  lofs  or  damage,  was  truly  irrejijtibk. 

"When  a  private  man  demands  and  receives  a 
compenfation  for  the  bare  cujiedy  of  goods  in 
his  warehoufe  or  ftore-room,  this  is  not  proper- 
ly a  depqfit^  but  a  hiring  of  care  and  attention  : 
it  may  be  called  locdtio  cujiodice,  and  might  have 
been  made  a  diftindl  branch  of  this*  la  ft  fort  of 
bailment,  if  it  had  not  feemed  ufelefs  to  multi- 
ply fubdiyifions  j  and  the  bailee  may  ftill  be  de- 
nominated locator  opera:,  fince  the  "vigilance  and 
care,  which  he  lets  out  for  pay,  are  in  truth  a 
mental  operation.  Whatever  be  his  appellation, 
either  in  'Englijh  or  Latin,  he  is  clearly  refpon- 
fible,  like  other  interefted  bailees,  for  ordinary 
negligence  J  and,  although  St.  German  feems 
to  make  no  difference  in  this  refpe£t  between  a 
keeper  of  goods  for  hire  and  a  fimple  depofitary^ 
yet  he  ufes  the  word  default,  like  the  cul- 
pa of  the  Romans,  as  a  generical  term,  and 
leaves  the  decree  of  it  to  be  afcertained  by  the 
rules  of  law*. 

In  the  fentence  immediately  following,  he 
makes  a  very  material  diftin£tion  between  the 
two  contradts;  for,    "  if  a  man,  fays  he,  have 

*  Do5i.  and  Btud.  where  before  cited. 
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"  a  certain  recompenfe  for  the  keeping  of  goods, 
*'  and  promife,  at  the  time  of  the  delivery,  to 
"  redeliver  them  fafe  at  his  peril ^  then  he  fhall 
"  be  charged  with  all  chances,  that  may  befall; 
*'  but,  if  he  make  that  promife,  and  have 
''  nothing  for  keeping  them,  he  is  bound  to  no 
"  cafualties,  but  fuch  as  are  wilful,  and  happen 
"  by  his  own  default :"  now  the  word  peril, 
like  periculum^  from  which  it  is  derived,  is  in 
itfelf  ambiguous,  and  fometimes  denotes  the 
rijk  of  inevitable  mlfchance,  fometimes  the  dan- 
ger arifing  from  a  want  of  due  circumfpeSlion ; 
and  the  ftronger  fenfe  of  the  word  was  taken  in 
the  firft  cafe  againft  hint,  who  uttered  it  \  but,  in 
the  fecond,  where  the  conftrudlion  is  favour- 
able, the  milder  fenfe  was  juftly  preferred*. 
Thus,  when  a  perfon,  who,  if  he  were  wholly 
iininterejled,  would  be  a  mandatary,  undertakes 
for  a  reward  to  perform  any  work,  he  muft  be 
confidered  as  bound  ftill  more  ftrbngly,  to  ufe  a 
degree  of  diligence  adequate  to  the  performance  of 
it:  his  obligation  muft  be  rigoroufly  conftrued, 
and  he  would,  perhaps,  be  anfwerable  iox  flight 
negledt,  where  no  more  could  be  required  of  a 
mandatary  than  or^/w^ry  exertions.  This  is  the 
cafe  of  commiffioners,  factors,  and  bailiffs,  when 
their  undertaking  lies  infefance,  and  not  fimply 

*  See  before,  p.  370. 
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in  cwjlojy  :  hence,  as  peculiar  care  Is  demanded 
in  removing  and  raifmg  a  fine  column  of  gra- 
nate  or  porphyry,  without  injuring  the  fhaft  or 
the  capital,  Gaius  feems  to  exadt  more  than  or- 
dinary diligence  from  the  undertaker  of  fuch  a 
work   for   a  ftipulated   cpmpenfation*.      Lord 
Coke  confiders  a  fa(9:orinthelight  of  a^rtJ^w^^ 
and  thence  deduces  his  obligation;  but,  with 
great  fubmiffion,  his  reward  is  the  true  reafon, 
and  t&e  nature  of  the  hujinefs  is  the  juft  meafure, 
of  his  duty  f  ;  which  cannot,  however,  extend 
to  a  refponfibility  for  mere  accident  or  open  roh- 
hetyX  ;  and,  even  in  the  cafe  of  theft^  a  factor 
has  been  holden   excufed,  ,  when   he  fhowed, 
*'  that  he  had  laid  up  the  goods  of  his  principal 
"  in  a  warehoufe,  out  of  ,  which    they  were 
'•'■  Jtolen.  \>j   certain    malefadtors  -  to   him   un- 
*'  known  §." 

Where  Jkill  is  required,  as  well  as  care,  in 
performing  the  work  undertaken,  the  bailee  for 
hire  muft  be  fuppofed  to  have  engaged  himfelf 
for  a  due  application  of  the  necejfary  art :  it  is 
hi^  own  fault,  if  he  undertake  a  work  above  his 
ftrength  -,  and  all,  that  has  before  been  advanced 
on  this  head  concerning  a  mandatary^  may  be 
applied  with  much  greater  force  to  a  conduSlor 

*  D.  19.  2.  7.         f,  4  Rep.  84.    Ld.  Raym.  918. 
X  I  Inft.  89.  a.         §  I  Vent.  121.  Vem^ii.  Smith. 
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operis  faciefidi*,  I  conceive,  however, ,  that, 
where  the  bailor  has  not  been  deluded  by  any 
but  himfelf,  and  voluntarily  employs  in  one 
art  a  man,  who  openly  exercifes  another,  his 
folly  has  no  claim  to  indulgence ;  and  that,  un- 
lefs  the  bailee  make  falfe  pretenfions,  or  a  Jpe^ 
cial  undertaking,  no  more  can  fairly  be  de^ 
manded  of  him  than  the  beft  of  his  ability  f. 
The  cafe,  which  Sadi  relates  with  elegance 
and  humour  in  his  Gulijlan  or  Rofe-Garden^ 
and  which  Pufendorf  cites  with  approba- 
tion;{:,  is  not  inapplicable  to  the  prefent  fubje£t, 
and  may  ferve  as  a  fpecimen  oi  Mahomed  an  laiv^ 
which  is  not  fo  different  from  ours,  as  we  are 
taught  to  imagine :    *  A  man,  who  had  a  dif- 

*  order  in  his  eyes,'  called  on  a  farrier  for  a  re- 

*  medy ;  and  he  applied  to  them  a  medicine 

*  commonly  ufed  for  his  patients :  the  man  loft 

*  his  fight^  and  brought  an  action  for  damages; 

*  but  the  judge  faid,  "  No  adtion  lies,  for,  if 
•*  the  complainant  had  not  himfelf  been  an  afs^ 
"  he  would  never  have  employed  a  farrier ;" 

*  and  Sadi  proceeds  to  intimate,  that,  "  if  a 
"  perfon  will  employ  a  common  mat-maker  to 
*'  weave  or  embroider  a  fne  carpet,  he  muft 
*'  impute  the  bad  workmanfhip '  to  his  own 
«  folly  §." 

*  Spondet,  fay  ^the  Roman  la'^ryers,  peritiam  artis. 

f  p.  38 1.         +  Oe  Jure  Nat.  et  Gent.  lib.  5.  cap.  5.  f  3. 

§  Rofar.  Polit.  cap.  7.    There  are  numberless  trads  in 
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In  regard  to  the  diftin6lion  before-mentioned  , 
between  the  «o«fefance  and  the  wzVfefance  of  a 
workman*,  it  is  indifputably  clear,  that  an  ac- 
tion lies  in  both  cafes  for  a  reparation  in  da- 
mages, whenever  the  work  was  undertaken  for 
a  reward^  either  adually  paid,  exprefsly  ftipu- 
lated,  or,  in  the  cafe  of  a  common  trader, 
ftrongly  implied;  of  which  Blackstone  gives 
the  following  inftance  :  "  If  a  builder  promifes, 
*'  undertakes,  or  affumes  to  Caius,  that  he  will 
*'  build  and  cover  his  hotife  within  a  time  II- 
**  mited,  and  fails  to  do  it,  Caius  has  an  adtion 
*'  on  the  cafe  againft  the  builder  for  this  breach 
**  of  his  expreis  promife,  and  ftiall  recover  a 
**  pecuniary  fatisfadion  for  the  injury  fuftained 
"  by  fuch  delay-)-."  The  learned  author  mean- 
ed,  I  prefume,  a  common  builder,  or  fuppofed  a 
conjideration  to  be  given  ;  and  for, this  reafon  I 
forbore  to  cite  his  dodtrine  as  in  point  on  the 
fubje£t  of  an  action  for  the  «i>«performance  of 
a  mandatary\. 

Before  we  leave  this  article,  it  feems  proper 
to  remark,  that  every  bailee  for  pay^  whether 

Arabic}:,  Per/tan,  and  Turkijh,  on  every  branch  of  jurif- 
prudence;  /rom  the  beft  of  which  it  would  not  be  difficult 
to  extract  a  complete  fyftem,  and  to  compare  it  with  our 
own  ;  nor  would  it  be  lefs  eafy,  to  e;xplain  in  Perftan  or 
Arabick  fuch  part?  of  our  Englijb  law,  as  either  coincide 
with  that  of  the  A/iaficks,  or  are  manifeftly  preferable  to  it. 
*  P.  382,  &c.      t  3  Comm.  157.      %  P.  383,384,  385. 
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conduSior  ret  or  conduEior  operis^  mufl:  be  fu|)- 
pofed  to  know,  that  the  goods  and  chattels  of. 
his  bailor  are  iu  many  cafc:s  dijlrainahk  for  rent, 
if  his  landlord,  who  might  otherwife~  be  fhame- 
fuUy  defrauded,  find  them  on  the  premifles* ; 
and,  as  they  cauqot  be  diftralned  and  fold  with- 
out his  ordinary  default  at  leaji,  the  owner  has. 
a  remedy  over  againft  him,,  and  muft  receive  a 
<^ompenfation  for  his  lofs-j- :  even  if  a  depqfitary, 
were  to  remove  or  conceal  his  own  goods,  and 
thofe-of  his  depofitor  were  to  be  feized  for  rent-> 
arrere,  he  would  unqueftionably  be  bound  ta 
make  reftitution  ;  but  there  is  no  obligation  iti 
the  bailee  ^ofuggejt  wife  precautions  againft  in-^ 
evi(able  accident.z  and  he  cannot,  therefore,  be 
obliged  to  advife  infurance  from  fire ;  much  less 
to  infure  the  things  bailed  without  an  authority 
from  the  bailor. 

It  may  "be  right  alfo  to  mention,  that  the  dip 
tindiion,  befor-e  taken  in  regard  to  loans  \,  be- 
tween an  obligation  to  reftore  (h&fpecifck  thinnjs, 
and  a  power  or  neceffity  of  returning  others 
equal  in  value,  holds  good  likewife  in  the  con- 
trads  of  hiring  and  dcpofting :  in  the  firfl  cafe, 
it  is  a  regular  bailment ;  iu  the  fecond,  it  be- 
comes &  debt.  Thus,  acceding  to  Alfenus 
in  his  fainous  law,    on  which   the  judicious 

*  Burr.  1498.  &c.         f  3.  Bl.  Comm.  8.         J  P.  392. 
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Bynkershoek  has  learnedly  commented,  "  if 
**  an  ingot  of  filver  be  delivered  to  a  filver- 
"  fmith  to  make  an  urn,  the  whole  property  is 
"  transferred,  and  the  employer  is  only  a  credi- 
•'  tor  of  metal  equally  valuable,  which  the 
"  workman  engages  to  pay  in  a  certain  fhape* :" 
the  fmith  may  confequently  apply  it  to  his  own 
ufe  ;  but,  if  it  perifh,  even  by  unavoidable  mif* 
chance  or  irrefiftible  violence,  he,  as  owner  of 
it,  muft  abide  the  lofs,  and  the  creditor  mu|l 
have  his  urn  in  due  time.  It  would  be  other- 
wife,  no  doubt,  if  the  fame  fxlver,  on  account 
of  its  peculiar  finenefs,  or  any  uncommon 
metal,  according  to  the  whim  of  the  owner, 
were  agreed  to  be  fpectfically  redelivered  in  the 
form  of  a  cup  or  a  ftandifh. 

3.  Locatio  operis  mercium  vehendarum 
is  a  contraft,  which  admits  of  many  varieties 
in  form,  but  of  none,  as  it  feems  at  length  to 
be  fettled,  in  the  fuhftantial  obligations  of  the 
bailee. 

A  carrier  for  hire  ought,  by  the  rule,  to  be 
refponfible  only  for  ordinary  negled ;  and,  in 
the  time  of  Henry  VIII.  it  appears  to  have 
been  generally  holden,  *'  that  a  common  carrier 
"  was  chargeable,  in  cafe  of  a  lofs  by  robbery^ 

only  when  he  had  travelled  by  ivays  danger^ 

*  D.  19.  2.  31.  Bynk.  Ohf.  J^r.  Ram.  lib.  VJII. 
VOL.  VI.  F  F 
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"  ous'Jhr  robbing,  or  driven  by  night,  or  at  any 
"  inconvenient  hour*  :"  but,  in  the  commer- 
cial reign  of  Elizabeth,  it  was  refolved,  upon 
the  fame  broad  principles  of  policy  and  conve- 
nience that  have  been  mentioned  in  the  cafe  of 
innholders,  "  that,  if  a  common  carrier  be  robbed 
"  of  the  goods  delivered  to  him,  he  fhall  an- 
"  fwer  for  the  value  of  them-}-."  , 

Now  the  rezvard  or  hire,  which  is  conudered  ' 
by  fir  Edward  Coke  as  the  reafon  of  this  de- 
cifion,  and  on  which  the  principal  ftrefs  is  often 
laid  in  our  own  time^  makes  the  carrier  liable, 
indeed,  for  th^e  omiflion  of  ordinary  care,  but 
cannot  extend  to  irrejijiibh-  force-,  and,  though 
fome  other  bailees  have  a  recompenfe,  as  faSlors  ^ 
and  workmen  for  pay,  yet,  even  in  Woodliefis 
cafe,  the  chief  juftice  admitted,  that  robbery 
was  a  good  plea  for  a  faSior,  though  it  was  a 
bad  one  for  a/  carrier :  the  true  ground  of  that 
refolution  is  the  publick  employment  exercifed  by 
the  earlier,  -and  the  danger  of  his  combining 
with,  rqbbers  to  the  infinite  injury  of  commerce 
and  extreme  inconvenience  of  fociety  if. 

The  modern  rule  concerning  a  common  carrieE 
is,  that    "  nothing  will  excufe  him,  except //6f 

*  Ddct.  and  Stui  where  often  before  cited. 
■  f  I  Inft.  89.  a.    Mo.  462.     I  Ro.  Abr.  2.     Woodliefe  andi 

Cufiies. 
t  Ld.  RaYm.917.     12  Mod.  487. 
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*'  aSi  of  God,  or  of  the  King's  enemies* ;'  hut. 
a  mopjpntary  attention  to  the  principles  muft 
convince  us,  that  this  exception  is  in  truth  part 
'of  the  rule  itfelf,  and  that  the  refponfibility  for. 
a  lofs  by  robbers  is  only  an  exception  to  it :  a 
carrier  is  regularly  anfwerable  for  negledt,  but 
not,  regularly^  for  damage  occafioned  by  the  at- 
tacks of  ruffians^  any  more  than  iox  hojtik  vio- 
lence, or  unavoidablie  misfortune ;  but  the  great 
maxims  of  policy  and  good  gdvernment  make  it 
neceflary  to  except  from  this  rule  the  cafe  of 
robb>ery,  left  confederacies  (hould  be  formed  be- 
tween carriers  and  defperate  villains  with  little 
or  no  chance  of  deteftion. 

Although  the  ASiof  God^'  which  the  ancierits 
too  palled  0£«  £•«!'  and  Vim  divinam^  bp  an  ex- 
preffion,  which  long  habit  has  render^^  familiar 
to  us,  yet  perhaps,  on  that  very  account,  it 
might  be  more  proper,  as  well  as  more  decent, 
to  fubftitute  in  its  place  inevitable  accident :  reli- 
gion and  jeafon,  which  can  never  be  at  va- 
riance without  certain  injury  to  one  of  them, 
aflure  us,  that  *'  not  a  guft  of  wind  blows,  nor 
"  a  fTafli  of  lightning  gleams,  without  the 
*♦  knowledge  and  guidance  of  a  fuperintending 
•♦  mind  "  but  this  do£trine  lofes  its  dignity 
and  fublimity  by  a  technical  application  .of  it, 

*  Law  of  Nifi  Prius,  70,  71. 

'        .  '       F  F  a  ■     ' 
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which  may  in  fome  inftances  border  even  upon' 
profanenefs;  aiid  law,  which  is  merely  a'prac- 
tical  fcience,  cannot  ufe  terms  too  popular  and 
perfpicuous. 

In  a  recent  cafe  of  an  aftion  againft  a  carrier, 
It  was  holden  to  be  no  excufe,  "  that  the  fhip 
"  was  tight,  when  the  goods  were  placed  on 
**  board,  but  that  a  rat,  by  gnawing  out  the 
*'  oakum,  had  made  a  fmall  hole,  through 
"  which  the  water  had  gufhed*  ;"  but  the  true 
reafon  of  this  decifion  is  not  mentioned  by  the 
reporter :  it  was  in  fa£t  at  leafi  ordinary  negli- 
gence, to  let  a  rat  do  fuch  mifchief  in  the  vjef- 
fel ;  and  the  Roman  law  has,  on  this  principle, 
decided,  that,  •'  fi  fullo  veftimenta  polienda 
*'  acceperit,  eaque  mures  roferint,  ex  locate  ten 
*'  netur,  quia  debuit  ab  hac  re  cavere\^'' 

Whatever  doubt  there  may  be,  among  civi-- 
lians  and  common-lawyers,  in  regard  to  a  cajket, 
the  contents  of  which  are  concealed  from,  the  de- 
positary J,  it  feems  to  be  generally  underftpod,' 
that  a  common  carrier  is  anfwerable  for  the  lofs 
of  a  box  or  parcel,  be  he  ever  fo  ignorant  of  its' 
contents,  ,or  be  thofe  contents  ever  fo  valuable, 
unkfs  he  make  s.  fpecial  acceptance  §:  hat  grofs 
fraud  and  impojition  by  the  bailor  will  deprive 

*  I  Wils.  part  I.  281.    Dale  znd  Hall. 

t  D.  19.  2.  i^.  6.        t  Before,  p.  362,  3^4,  366.^ 

§  rStra.  f^s-  J«^<'W«»-»  and  ^A;Vr. 
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him  of  his  a6lionj  and  if  there  be  proof,  that 
the  parties  were  apprized  of  each  other's  inten- 
tions, ahhough  there  was  no  perfonal  commu- 
nication, the  bailee  mi.y  be  confidered  as  a  fpe-", 
£■/«/ accfeptor ;  this  was  adjud|ged  in  a  very  mo- 
vdern  cafe  particularly  circumftanced,  in  which 
the  former  cafes  in  Ventris^  Alleyne,  and  Car- 
ihew,  are  examined  with  liberality  and  wifdom; 
but,  in  all  of  them,  too  great  ftrefs  is  laid  on 
the  reward^  and  too  little  on  the  important  mo- 
-tives  of  public  utility^  which  alone  diftinguiih 
a  carrier  from  other  bailees  for  hire% 

Though  no  fubftantial  difference  is  affign.-- 
able  betw;een  carriage  by  land  and  carriage  by 
water,  or,  in  other  words,  between  a  waggon 
and  a  barge,  yet  it  foon  became  neceffary  for  the 
courts  to  declare,  as  they  did  in  the  reign  of 
James  I.,  that  a  cotnmon  hoyman,  like  a  com- 
mon waggoner^  is  refponfible  for  goods  com- 
mitted to  his  cuftody,  even  if  he  be  robbed  oJ^ 
them  f ;  but  the  reafon  faid  to  have  been  given 
for  this  judgeme^^namely,  becaufe,  he  had  his 
hire,  is  not  the  trufe  one ;  fmce,  as  we  have  be-? 
fore  fuggefted,  the  recompenfe  could  only  make 

*  Burr.  2298.  Qihbon  mdlPaytiUn.  See  i  Vent,  238.  All. 
93.     Carth.  485. 

f  Hob.  ca.  30.  2  Cro.  330.  Rich  and  Kneelancl,  "  Tiie 
*'  Jirfl die  of  the  kind,  faid  lord  Halt,  to  be  found  in  our 
«  books."    li  Mod.  480., 
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fiitn  liable  for  temerity  arid  ihtprudencey  as  if  a 
bargemafter  were  raflily  to  flioot  a  bridge,  ivhen 
the  bent  of  the  weather  is  tempeftuouH  \  but  not 
for  a  mere  cafuiiJty,  as  if  a  hoy  in  good  condi- 
tion, {hooting  a  bridge  at  a  proper  time,  were 
driven  agairift  a  pier  by  a  fijdden  breeze,  and 
overfet  by  the  violence  of  the  fhock*;  nor,  by 
parity  of  reafoh,  for  any  9ther  force  too  great 
fo  be  refiftedf  :  the  pub/ick  employ  merit  of  the 
hoyman,  and  that  diftruft,  which  an  ancient 
writer  juftly  calls  \h.G  fneia  of  wifdom,  are  the 
real  grounds  of  the  law's  rigour  in  making  fuch 
a  perfon  refponfible  for  a  lofs  by  robbery. 

All,  that  has  juft  been  advanced  concerning 
a  land-csxr'itr,  may,  therefore,  be  applied  to  a 
bargemafter  or  boatman ;  but,  in  cafe  of  a  tem- 
peft,  it  may  fometimes  happen,  that  the  law  of 
jetfon  and  average  may  occafion  a  difference. 
Barcroffs  cafe,  aS  it  is  cited-  by  chief  juftice 
RoLLE,  has  fome  appearance  of  hardfhip  :  "  a 
"  box  of  jewels  had  been  delivered  to  a  ferry- 
"  man,  who  knew  not  what  it  contained,  and,  a 
"  fudden  ftorm  arifing  in  the  paifage,  he  threw 
"  the  box  into  the  fea;  yet  it  was  refolved,  that 
"  hejhould  anfwer  for  it  |.:"  now  I  cannot  help 

*    I  Stra.   128.     Amies  and  Stevens, 

+  Palm.  548.    W.  Jo.  159.  See  the  do£irine  of  inevitable 
accident  mofl  learnedly  dlfcuffed  in  Defid.  Heraldi  Animady, 
}n  Salmafti  Obferv.  in  Jus  J.tt.  et  Rom.  cap.  xv, 
■   t  All.  91- 
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fofpeding,  that  there  was  proof  in  this  cafe  of 
culpable  negligence,  and  probably  the  cafket  was 
both  fmall  and  light  enough,  to  have  been  kept 
longer  on  board  than  other  goods;  for,  in  the 
cafe  of  Graveferid  barge,  'cite"d  on  the  bench  by 
lord  Coke,  it  appears,  that  the  pack,  which  was 
thrown  overboard  in  a  tempeft,  and  for  which 
the  bargeman  was  hoiden  not  anfwerable,  was  of 
great  value  afid  great  zveight',  although  this  laft 
circumftance  be  omitted  by  Rolle,  who  fays 
only,  that  the  mafter  of  the  veflel  had  no  informa- 
tion of  its  contents*. 

The  fubtilty  of  the  human  minxl,  in  finding 
diftindlions,  has  no  bounds;  and  it  was  imagined 
by  fome,  that,  whatever  might  be  the  obligation 
of  a  barge-rasSk.tr,  there  was  no  reafon  to  be 
equally  rigorous  in  regard  to  the  mafter  of  a-fbipy 
who,  if  he  carry  goods  for  profit^  muft  indubita- 
bly anfwer  for  the  ordinary  negle^  of  hlmfelf  or 
his  mariners,  but  ought  not,  they  faid,  to  be 
qhargeable  for  the  violence  of  robbers:  it"  Was, 
however,  otherwife  decided  in  the  great  Cafe  of 
JVfor^  and  <S/gw,  where  "eleven  perfons  armed 
"  came  on  board  the  fhip  in  the  river^  under 
"  pretence  of  impreffing  feamen,  and  forcibly 
**  took  the  chefts,  which  the  defendant  had  en- 
"  gaged  to  carry  "  and,  tho\igh  the  mafter  was 


f  2  Bulftr.  280.'    2.  Ro.Abr,  567. 
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entirely  blamelefs,  yet  fir  Matthew  Hale 
and  his  brethren,  having  heard  both  civilians  and 
common-lawyers,  and,  among  them,  Mr.  Holt 
for  the  plaintiff,  determined,  on  the  principles 
juft  before  eflablifhed,  that  the  bailor  ought  to 
recover*.  This  cafe  was  frequently  mentioned  ' 
afterwards  by  lord  Holt,  who  faid,  that  "  the 
"  declaration  was  drawn  by  the  greateft  pleader 
"  in  England  of  his  timef." 

Still  farther:  fmce  neither  the  element,  on 
which  goods  are  carried,  nor  the  magnitude  and 
form  of  the  carriage,  make  any  difference  in  the 
refponfibility  of  the  bailee,  one  would  hardly 
have  conceived,  that  a  diverfity  could  have  been 
taken  between  a  letter  and  any  other  thing.  Our 
common  law,  indeed,  was  acquainted  with  no 
fuch  diverfity ;  and  a  private  poft-mafter  was 
precifely4n  the  fituation  of  another  carrier ;  but 
the  ftatute. of  Charles  II.  having  eftablilheda 
general  poft-office,  and  taken  away  the  liberty  of 
fending  letters  by  a  private  poft:j:,  it  was  thought, 
that  an  alteration  was  made  in  the  obligation  of 
the  poft-mafter  general ;  and,  in  the  cafe  of 
Lane  and  Cotton,  three  judges  determined,  againft 
the  fixed  and  well-fupported  opinion  of  chief 
juftice   Holt,   "  that  the  poft-mafter  -vyks  not 

*   I  Ventr.    190.  238.    Raym.  220. 

t  Ld.  Raym.  920. 

X  12  Cha,  II.  ch.  35.     See  the  fubfequent-^mtcs. 
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"  anfwerable  for  the  lofs  of  a  letter  with  exche-. 
**  quer-bills  in  it* :"  now  this  was  a  cafe  of  or- 
dlnary  negled:,for  the  bills  were  7?o/m  out  of  the 
plaintiff's  letter  in  the  defendant's  office'f ;  and, 
as  the  matter  has  a  greaifalaty  for  the  difcharge 
of  his  truft ;  as  he  ought  clearly  to  anfwer  for  the 
ads  of  his  clerks  and,  agents ;  as  the  ftatute,  proi- 
^ffedly  ena<a:ed  for  fafety  as  well  as  difpatch, 
could  not  have  been  intended  to  deprive  the 
fubje(5l  of  any  benefit,  whic|]i  he  before  enjoyed; 
for  thefe  reafons,  and  for  many  others,  I  believe 
that  Cicero  would  have  faid,  what  he  wrote  on 
a  firailar  occafion  to  Tiiebatius,  "  Ego  tamen 
'•'  sc^voL^  afferitiorj:."  It  would,  perhaps, 
have  been  different  under  the  Jiatute,  if  the  poft 
had  been  robbed^  either  by  day  or  by  nigbi, 

*  Carth.  487.     12  Mod.  482. 

-|-  In  addition  to  the  authorities,  before  cited,  p.  370.  note 
(t),  for  the  diftindlion  between  a  lofs  hyjiealth  and  by  robiery, 
(ee  Dumoulin,  trad.  De  eg  quod  intereji,  note  184.  and  Ro- 
SELLA  CASUUM,  28.  b.  This  laft  is  the  book,  which  St.  Ger- 
man improperly  calls  Sumnta  Rofella,  and  by  mifquoting 
which  he  mifled  me  in  the  paflage  concerning  the  fallef  a 
houfe,  p.  396.  The  words  of  the. author,  Trvvamala,  arc 
fliefe :  "  Domus  tua  minabatur  ruinam ;  domus  corruit,  et  in.- 
"  terficitequumtibifeft?«w^iJ/«/»i  certenonpoteftdicicafusfor- 
"  tuitus;  quia  diligenti^tmus  repar^flet  domum,  vel  ibi  non  ha- 
"  bitiflet;  fiautem  domus  non  minabatur  ruinam,  fed  impetu 
**  tempejiatis  validae  corruit,  non  eft  tibi  imputandum/' 

X  Epift.  ad  Fam.  VIl/22. 


/. 


442  THE  LAA^ 

when  there  is  a  neceffity  of  travelling,  but  even 
that  queftion  would  have  been  difputable;  and 
here  I  may  conclude  this  divifion  of  my  effay,  with 
obfervingjin  the  plain  but  emphatical  language  of 
St.  German,  "  that  all  the/onw^r diverfities  be 
*'  granted  by  fecondary  conclufions  derived  upon 
"  the  law  of  reafon,  without  any  Jlatuie  made  in 
*'  that  behalf;  and,  peradyenfure,  laws  and  the 
*■*  conclufions  therein  be.  the  mo!:e, plain  and  the* 
"  more  open;  for  if  any  Jidtute  were  made  there- 
"  in,  I  think  verily,  more  doubts  and  queftions 
*'  would  arife  upon  the  JiatuU',  than  ^Qtjli  now, 
*'  when  they  be  only  argued  and  judged  after 
*' the  cowwow  law*." 

Before  I  finifti  the  hiftorical  part  of  my  eiTay, 
,in  which  I  undertook  to  demonftrate,  "  that  a 
"  perfed,  harmony  fubfifted  on  the  interefting 
"  branch  of  jurifprudence  in  the  cod^s  of  nations 
"  moft-  eminent  for  legal  wifdom'f"  I  cannot  for- 
hear  adding  a  few  remarks  on  the  inftitutions  of 
thofe  nations,  who  are  generally  called  barbarous 
and  who  feem  in  many  inflapces  to  have  de- 
lerved  that  epithet :  although  traces  of  found 
reafoning  and  folid  judgement  appear  in  moft  of 
their  ordinances. 

By  the   ancient  laws    of  the   Wisigoths, 
which  are  indeed  rather  obfcure, the  "keeper  o^' 

^  Do£i:.  and  Stud,  dial,  2.  (hap,  38.  laft  fentence, 
t  P-  335- 
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*'  a  horfe  or  an  oxior  hire,  as  well  as  a  l)irerfor 
"  ufe,  was  obliged,  if  the  animal  perijbed,  to  re- 
"  turn  another  of  equal  worth:"  the  law  of  the 
Baiuvarians  on  this  head  is  nearly  in  the  fame 
words;  and, the  rule  is  adopted  with  little  altera- 
tion in  the  capitularies  of  Charlemagne  and 
Lewis  the  Pious* ^  where  the  Mofaicklaw  be- 
fore cited  concerning  a  borrower  may  alfo  be 
found"!".  In  all  thefe  code§  a  depofitary  of  gold, 
filver,  or  valuable  trinkets,  is  made  chargeable, 
if  they  are  deftroyed  by  Jlre,  and.  his  own  goods 
perifli  not  with  them;  a  circumftance,  whidli 
fome  other  legiflators-  have  confidered  as  conclii- 
Jive  evidence  of  grofs  negledt  or  fraud  :  thus,  by 
the  old  Britijhxx3.&.,  called  the  book  of  C  yn  A  wg, 
a  pbrfon,  who  had  been  robbed  of  a  depofit,  was 
allowed  to  clear  himfelf  by  making  oath,  with 
compurgators,  that  he  had  no  concern  in  the  rob- 
*bery,  unlefs  be  hadfaved  his  own  goods',  and  it 
was  the  fame,  I  believe,  among  the  Briiens  in 
the  cafe  of  a  lofs  hy  fire,  which  happened  with- 
out the  fault  of  the  bailee ;  although  Howel  the 
Good  feems  to  have  been  rigorous  in  this  cafe, 
for  the  fake  of  publick  fecurityj.     There  was 

*  Lindenbrog,  LL.  Wifigoth:  lib.  5.  tit.  ^.  §  r,  2,  3.  and 
LL.  Baiwuar.  tit.  14.  §  i,  2,  3,  4.    Capitul.  lib.  5.  §  204. 

f  CiJ/iVw/.  lib.  6.  §  22.     Exod.  xxii.  14,   15. 

J  LL.  Hywel  Dda,  lib.  3.  cap.  4.  §  22.  and  lib.  3.  cap. 
3.  J  40.     Sec  alfo  Stiernh.  De  Jur.  Sveon.  p.  256,  257. 
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one  regulation  in  the  northern  code,  which  I 
itave  not  feen  in  that  of-  any  other  nation: 
if  precious  things  were  depofited  zcnAJloleriy  time 
was  given  to  fearch  for  the  thief,  and,  if  he  could 
not  be  found  within  the  time  limited,  a  moiety 
of  the  value  was  to  be  paid  by  the  depofitary 
to  the  owner,  "  ut  damnum  ex  medio  uterque 
*'  fuftineret*." 

Now  I  can  fcarce  perfuade  myfelf,  that  the 
phrafe  ufed  in  thefe  lawSj^^  id  perierlt,  extends 
to  a  perifhing  by  inevitable  accident ;  nor  can  I 
think,  that theold  Gotbick  law,  cited  by  Stiern- 
HOOK,  fully  proves  his  aflertion,  that  "a  de- 
*'  pofitary  was  refponfihle  for  irrejijiible  force ;" 
but  I  obferve,  that  the  military  law- givers  of  the 
north,  who  entertained  very  high  notipns  of 
good  faith  and  honour,  were  more  ftridt  than 
the  Romans  in  the  duties,  by  which  depofxtariea 
and  other  truftees  were  bound :  an  exa£l  con- 
form^^y.  could  hardly  be  expedted  between  the 
ordinances  of  poliflied  ftates,  and  thofe  of  a  peo- 
ple, who  could  fufFer  difputes  concerning  bail- 
ments to  be  decided  by  coivhat;  for  it  was  the 
Emperor  Frederick  II.,  who  abolifh^d  the 
trial  by  battle  in  cafes  of  cOntelled  depofits,  and 
fubftituted  a  more  rational  mode  of  prooff. 

*  LL.   Wifigoth,  lib.  5.  tit.  5.  §  3.  __ 

t  LL.  Langobard.  lib.  2.  tit.  55.  §  35.     Conjlit.  J^en^al.lxh. 
■2.  tit.  34._ 
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I  purpofely  referved  to  the  laft  the  mention 
of  the  Hindu,  or  Indian  code,  which  the  learn- 
ing and  induftry  of  my  much-efteemed  friend 
Mr.  Halhed  has  made  acceffible  to  Europeans^ 
and  the  Persian  tranflation  of  which  1  have  had 
the  pleafure  of  feeing:,  thefe  laws,  which  mufl:  m 
ail  times  be  a  lingular  objed:  of  curiofity,  are 
now  of  infinite  importance  j  fince  the  happinefs 
of  millions,  whom  a  feries*  of  amazing  events 
has  fubje(5led  to  a  Brittjh  power,  depends  on  a 
ftri6l  obfervance  of  them. 

It  is  pleafing  to  remark  the  fimilarity,  or  ra- 
ther identity,  of  thofe  conclufions,  which  pure 
unbiafTed  reafon  in  all  ages  and  nations  feldom 
fails  to  draw,  in  fuch  juridical  inquiries  as  are 
not  fettered  and  manacled  \>y  pojitive  inftitution; 
and,  although  the  rules  of  the  fafW/Zj  concerning 
JiicceJ/ion  to  property,  the  punijhment  of  offences^ 
and  the  ceremonies  of  religii(h,  are  widely  differ- 
ent from  ours,  yet,  in  the  great  fyftem  of  con-^ 
traBs  and  the  common  intercourfe  between  man 
and  man,  the  Pootes  o:f  the  Indians  and  the 
Digest  of  the  Romans  are  by  no  means  diffi- 
milar*. 

*  ••  Hsc  omnia,  fays  Grotius,  Romanis  quidem  con- 
**  gruunt  legibus,  fed  non  ex  illis  primitus,  fed  ex  aqtutate  na~ 
**  turali,  venlunt :  quare  eadem  apud  alias  quoque  gentes 
"repcrir*  eft."    De  Jure  Belli  ac  Pacis^  lib.  2.  cap.  la. 

5  »3.  * 
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'Thus,  it  is  ordained  by  the  fages  of  Hindujidtt^f 
that  "  a  depofitor  {hall  carefully  inquire  into 
"  the  charafter  of  his  intended  depofitary;  who,' 
*'  if  he  undertake  to  keep  the  goods,  fliall  pre- 
*'  ferve  them  with  care  and  attention ;  but  fhall 
"  not  be  bound  to  reftore  the  value  of  them,  if 
"  they  htfpoiled  by  unforefeen  accident y  or  burned^ 
"  or  Jioleni  unless  he  row^^/ any  part  of  them, 
**  that  has  been  faved,  or  unlefs  his  own  effeSis 
*'  befecured,  or  unlefs  the  accident  happen  after 
*'  his  refufal  to  redeliver  the  goods  on  a  de- 
"  mand  made  by  the  depofitor,  or  while  the  de- 
**  pofitary,  againft  the  nature  of  the  truft,  pre- 
**  fumes  to  make  life  of  them  :"  in  other  words, 
"  the  bailee  is  made  anfwerable  iox  frauds, ox 
*'  iov  fuch  jiegligence  as  approaches  to  it*. 

So,  a  borrower  is  declared  to  be  chargeabl® 
even  for  cajualty  or  vioJejicey  if  he  fail  to  retvirn 
the  thing  after  the  completion  of  the  bufiiiefs, 
for  which  he  borrowed  it ;  but  not,  if  it  be  acr- 
cidentally  loft  or  forcibly  felzed,  before  the  ex-t 
piration  of  the  time,  or  the  coticlufion  of  the  af- 
fair, for  which  it  was  lent-j- :  in  another  place, 
it  is  provided,  that,  if  a  fledge  be  damaged  or 
loft  by  unforefeen  accident,  the  creditor  (hall  ne- 
verthelefs  recover  his  debt  with  intereft,  but  the 

*  Gentoo  Laws,  chap.  IV.    See  before,  p.  373. 
f  Same  chapter.     See  before,  p.  397. 
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debtor  (hall  «ot  be  entitled  to  the  value  of  his 
pawn*;  and  that,  if  the  pledgee  ufe  the  thing 
pledged,  he  (hall  pay  the  value  of  it  to  the 
pledgor  in  cafe  of  its  lols  or  damage,  whilfl:  he 
ufes  itf . 

In  the  fame  manner,  if  a  perfon  hire  a  thing 
for  ufe^  or  if  any  metal  be  delivered  to  a  work- 
man, for  the  purpofe  of  making  veffels  or  orna- 
ments, the  bailees  are  holden  to  be  difcharged, 
if  the  thing  bailed  be  deftroyed  or  fpoiled  by 
»«/z^ra/  misfortune  or  the  injuftice  of  the  ruling 
power,  UNLESS  it  be  kept  after  the  time  limited 
for  the  return  of  the  goods,  or  the  performance 
of  the  work^. 

AW  thefe  provifions  are  confonant  to  the  prin- 
ciples eftabliflied  in  this  effay;  and  I  cannot 
help  thinking,  that  a  clear  and  concife  treatife, 
written  in  the  Perfian  or' Arabian  language,  on 
the  law  of  ContraSh,  and  evincing  the  general 
■  conformity  between  the  AJiatick  and  'European 
iyftems,  would  contribute,  as  much  as  any  regu- 
lation whatever,  to  bring  our  Englijh  law  into 
crood  odour  anaong  thofe,  whofe  fate  it  is  to 
be  under  our  dominion,  and  whofe  happinefs 
ought  to  be  a  ferious  and  continual  objedt  of  our 
care. 

*  Chap.  I,  Sea.  r.     Before,  p.  415.  416. 

t  Chap.  I.  Seft.  II.     Before,  p.  409. 

%  Chap.  IV,  and  Chap.  X.    Before,  p,  418,  421. 
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Thus  have  I  proved,  agreeably  to  my  un- 
dertaking, that  the  plain  elements  ef  natural  law ^ 
on  the  fubjeft  of  Bailments,  which  have  been 
traced  bf  a  Jhort  analyjis,  are  recognifed  and  con- 
firmed by  the  wifdom  of  nations*;  and  I  haften 
to  the  third,  or  fynthetical,  part  of  niy  work,  in 
whichi  from  the  nature  of  it,  moft  of  the  deji- 
nitims  and  rules,  already  given,  muft  be  repeated 
with  little  variation  inform,  and  none  in  Jiib- 
fiance:  it  vt'as  at  firft  my  defign,  to  fubjoin,  with 
a  few  alterations,  tbe  Synopjis  of  Delrio;  but 
finding,  that,  as  Bynkershoek  exprefles  him- 
felfwithan  honeft  pride,  I  had  leifiire  fometimef 
to  write,  but  never  to  copy,  and  thinking  it  un- 
juft  to  embellifh  any  produftion  of  mine  with 
the  inventions  of  another,  I  changed  my  plan  j 
and  fhall  barely  recapitulate  the  do6trine  ex- 
pounded in  the  preceding  pages,  obferving  the 
method,  which  logicians  call  Synthejts,  and  in 
which  all  fciences  ought  to  be  explained. 

1.  To  begin  then  with  definitions :  i.  BAiLi 
i(iiENT  is  a  delivery  of  goods  intnijl^  on  a  contraSi 
exprejfed  or  implied,  that  the  tniji  Jhall  be  duly 
executed^  and  the  goods  redelivered,  asfoon  as  the 
time  or  ufe,for  which  they  were  bailed^  Jhall  have 
elapfed  or  be  performed. 

2.  Deposit  is  a /^(3//z«^/?/ of  goods /o  ^^ /^^^? 
for  the  bailor  without  a-recompenfe, 

*  Before,  p.    328  and  337. 
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» 

3.  _  Mandate  is  a  bailment  of  goods,  «i///5- 

but  reward  J  to  be  carried  from  place  to  place,  or 
in  hav£  fame  a5l  performed  about  themt 

4.  Lending  FOR  USE  is  a  bailment  of  a  thing  > 
for  a  certain  time,  to  be  ifed  by  the  borrower 
'without  paying  for  it .  :^.  ■>■-:■,. 

5.  Pledging  is  di  bailment  of  goods,,  by  a 
debtor  to  his  creditor  ,/fl  be  kept  till  t,h.e  debt.M 
difc barged,  ,'    .. 

6.  Letting  to  hire  is  1.  21.  bailment oi  A. 
THING  to  be  ufed  by  the  \i\xtx  for  a  compenfation 
in  money,  or,  2.  a  letting  out  of  work  and  la- 
bour to  be  d@ne^  or  care  and  attention  to 
be  hejiowed,  by  the  bailee,  on  the  .goods  kaikd^ 
and  that  for  a  pecuniary  recompenfe-,  or*  3;  of 
GARE  ajid  PAINS  in  carrying  the  things  delivered 

frdm  one  place  to  another  for  a  Jiipulated  or  im- 
plied reward. 

7.  Innominate  bailments,  are  thqfe, 
where  the  compenfation  for- the  ufe  o(  z  thing, 
or  for  labour,  and  attention^  i,s  not  pecuniary,  but 
either  i.  th®  reciprocal  ufe  or  the  gift  of  fome 
i)t her  ihmgi  or*  2.  work  a.ad  pains,  reciprocally 
undertaken  J  or^  3..  tjie  ufe  ox  gift  of.  another 
thing  in  confideration  of  care  and  labour,  and 
converfely* 

8.  Ordinary  mgle£l. is  the  omifjion  of  that 
.  care,  which  every,  man  of  common  prudence,  and 

VOL.  VI.  G  G 


%50  THE  LAW 

ckp^ile  of  gdvif'mng  a  family,  takes  df  his  own 
concerns. 

9.  Gross  ^gk^  is  the  want  of  th^t  care» 
■itn^hich  e'very  niah  cf  to'ikihon  f^hfe,  &mv  inattentive 

Jaever,  takes  of  &is  own  property^ 

10.  Slight  negleft  is  the  omtjion  of  thzX. 
Siligenccy  Which  Wig;  ctreuniffK'B  and  thmghtful 
'perfins  ufc  in  fecuring  their  own  gdods  and 
chattels. 

li.  A  NAKED  coNtRAct  \&  a  contra6l 
made  without  conjideraiion  or  recomfenfe. 

11.  The  'ruteSf  which  may  be  confidered  as 
%ciovn!s  flowing  from  natural  reafon,  good  mo- 
rals, and  found  policy,  are  thefe  : 

1 .  A  bailee,  who  dierives  no  benefit,  from  his 
tiridertaking,  is  refponfible  only  for  gross  he- 
gfca. 

2.  A  bailee,  who  alone  receives  benefit  from 
the   bailrherit,    is   tefponfible  for  slight  nc- 

giea. 

3.  When  the  bailment  is  beneficial  to  bt^th 
parties,  the  bailee  mufl:  anfwer  for  ordinary: 
negle6J^. 

/^  A  SPECIAL  AGREEMENT  of  any  bailee  to 
aafvi^er  for  more  or  lejs,  is  in  general  valid. 

5.  All  bailees  are  anfwerable  for  aftual 
FRAUD^  tv^n  though  the  contrary  be  fiipuiattd^ 

6.  No  bailee  fhall  be  charged  far  a  lofs  1^ 
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inemtaAk  AcciDEiiT  or  ifrefiJiUtle  force,  ex* 
cept  hyfpecidl  agreement. 

7.  Rob]^erV  by  fof^ce  is  confidei^ed  as  irre- 
JtfUbh'f  but  a  lofs  by  private  stealth  is  pre- 
Jumptmi  evidence  oi  iurdkiary  ilegled:. 

8i    GrosS  negledl  is  a  violation  of  good  faiths 

9.  No  acTiokt  lies  to  compel  performance 
oi  ?i  naked  contra^. 

10.  A  reparation  may  be  obtained  by  fuitfor 
every  damage  occafioned  by  an  iNjtJRY. 

i  1.  The  negligence  of  a  SERiirANT,  aftiug  by 
his  majieri  exprefs  sr  implied  order^  is  the  rieg^ 
ligence  of  the  MASTER.  *i'  .c 

III.  Ftom  theiie  rulei  the  following  pt^dpofi'^ 
/^»,j  are  evidently  deducible: 

I.  A  Depositary  is  refponfible  only  for  GROSS 
negleft ;  or*  in  other  Words>  fdr  a  violation  of 
goodfaitk. 

a.  A  DEPOSITARY,  whofe  chara6ier  is 
known  to  his  depofitor,  fhall  not  anfwer  for  Mere 
negk^,ifhe  take  no  better  care  of  his  own  gopds, 
and  the/y  alfo  be  fpoiled  or  deftroyed. 

3.  A  mandatArIT  to  carry  is  refponfvbl^ 
only  for    cross  neglect,  or  a  preach  of -good 


4.    A  MANDATARY  to  perform  a  Wfirk  is 
bound  to  ufe  a  degree  of  diligencs^  aie^ate  to  tk$ 
^  perfmnance  of  it. 
"  "^    5.    A  man  cannot  be  oompeUed  l^iy  ACTiOif 
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to  perform  his  proinife  of  engaging  in  a  Deposit 

or  a  MANDATE. 

5.  A  reparation  may  be  obtained  by  fuit  for 
D.AM  AGE  occaiioned  by  the  nonperformance  of  a 
prorhife  to  become  a  depositary  ar  a  man- 
datary. 

7.  A  BORROWER  FOR  USE  is  refponfiblc .  foF  ' 
SLIGHT  negligence. 

8.  A  PAWNEE  is  anfwerable  for  ORDINARY 
negledt. 

■  9.  The  HIRER  of  a  thing  is  anfwerable- for 
ORDINARY  ncgledl. 

10.  A  WORKMAN  for  HIRE  muft  anfwcx 
for  ORDINARY  ncgkcl  of  the  goods  bailed, 
and  apply  a  degree  of  skill  equal  to  his  un* 
dertttking. 

11.  A  letter  to  HIRE  of  his'  car£  and 
ATTENTION  is  refponfible  for  ordinary  neg* 
ligenccr 

,  12.  A  CARRIER  for  HiRE^by  land  or  hywz" 
ter,  is  anfwerable  for  ordinary  negledl. 

ly.  To  thefe  rules  and  propofitions  there  arc 
fome  exceptions : 

;  I.  A  man,  who  fpontaneoujly  and  ojicioufly 
engages  to  keep,  or  to  carry,  the  goods  of  an- 
other, ^0Vi<^ imthout  reward,  muft  anfwer  for 
slight  negleft. 

2.  If  a  man,  through  Jirang  perfuafisn  ■  and 
with  relu^ance,  undertake  the -execution  of  a 
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MANDATE,  no  more ! can  be-  required  of  hina 
xh?Ln  a  fair  exertion  of  his. ability, 

3.    All  bailees  become  refponfible  for  loffes  '' 
by  CASUALTY  or  VIOLENCE,  <7/?^r  their  refuful 
to  return  the  things  bailed ,  on  a  lawful  de- 
mand. 

.4.  A  BORROWER  and  a  hirer  are  anfwer- 
ablc  in  all  events,  if  they  lieep  the  thingsr 
borrowed  or  hired  after  the  Jiipulated  time^  or 
ufe  them  differently  from  their  agreement. 

5.  A  DEPOSITARY  and  a  pawnee  are  an- 
fwerable  in  all  events,  if  they  ufe  the  things 
depofited  or  pawned. 

6.  An  INNKEEPER  IS  chargeable  for  the 
goods- of  his  g-ueft  within  his  inn,  if  the  gueft 
ht  robbed  by  the  fervants  or  inmates  of  the 
k^epier, 

7.  A  COMMON  CARRIER,  ^y  land  OX  hy 
water t  muft  indemnify  the  owner  of  the  goods 
carried,  if  he  be  robbed  of  them. 

V.  It  is  no  exception,  but  a  corollary,  from 
the  ruksy  that  "  every  bailee  is  refponfible  for  a 
"  lofs  by  ACCIDENT  or  FORCE,  however  inevi- 
"  fable  or  irrefftible.  If  it  be  occajioned  by  that 

^^'degree  of  negligence,  for  which  the  nature, of 
"  his  contra6l  makes  him  generally  anfwera- 
**  ble  ;"  and  I  may  here  conclude  my  difcufiion 

■  of  this  important  title  in  jurifprudence  with  a 
general  an|l  QiO?i\o\xs  remark  ;  that  "  §11  the  pre»> 
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*'  Cedihg  njles  and  propofitions  may  be  d|verfi* 
**  fied   to  infinity  by  the  circumjlances  of  every 
*^  partipular  cafe  ;'•  on  which  circumftan^^s  it  is 
dri  the  cmtineHt  the  province  ofsL^dgie  appointr 
ed  t>y  the  foyere^gn,  and  in  ]^n6lanDj  to  our 
conftant  honour  and  happinefs,  of  a  Jury  freely 
chofen  by  the  parties,  fnaliy  to  decide :  thus, 
when  a  plainted  cartoqfi^  pafted  o;^  canva§^  had 
been  iepofite^^  and  the  bailee  ^ept  it  fo  near  a 
damp  wall,  that  it  peeled  and  was  much  in? 
juredj  the  qyeftion  ?'  whether  the   deppfitary 
f  had  been  guilty  of  gross  negle^,"  was  pro- 
perly left  to  the  jury,  and»  on  a  verdid:  for 
the   plaintiff,  with  pretty  Ijarge  damages,  the 
Court  refufecj  tp  grant  a  new  trial* »  but  it  was 
the  judge,  who  determined,  that  the  defendant 
was   by  Iq'w   refponfible  for  grofs  negligence 
enlyY  and,  if  it  h^  been  |xroved,  that  the  bailee 
had  kept  hii  o'wn  pi6lurps  of  the  Ja,me  fort  in  the 
lame  place  arid  manner,  and  that  they  too  had 
been  fpoiled,  a  pew  trial  wpuld^  I  ponceive,feave 
been  granted;  andfo^  if  no  more  fban  i^i.ight 
negieft  had  bepn  cpmrnifted^  and  the  jury  had, 
pevertbelefs,  taken  upon  themfelyes  to  decide 
againft  law,  that  ^  bailee  without  reward  "Vi^s 
refponfible  fpr  it. 

Should  the  method  ijfed  in  tl^is  little  trajSt  be 
^l^roved,  J  may  poffibly  not  want  inclination, 

^  Tj.  Stra.  1059.    )^j«e«  and  'Cock. 
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If  I  (3o  i)ot  want  leifure,  to  difcufs  in  the  (Jirop 
form  every  branch  oiEngKJh  law,  civil  and  (rir 
minal,  private  and  publick ;  after  which  it-  will 
4)6  eafy  to  feparate  aad  mould  into  diftin^ 
works,  the  three  principal  divifions,  or  the  and- 
lyticalf  the  hi/iorical,  and  the  fyntheticaly  parts. 

The  great  fyftem  of  jurifprudence,  like  that 
of  the  Univerfe,  confifts  of  many  fubordinate 
lyftems,  all  of  which  are  connefted  by  nice 
links  and  beautiful  dependencies;  and  each  of 
them,  as  I  have  fully  perfuaded  myfelf,  is  re- 
ducible to  a  few  plain  elementSy  either  the  wife 
maxims  of  national  policy  and  general  convenir 
ence,  or  the  pofitive  rules  of  our  forefathers, 
which  are  feldom  deficient  in  wifdom  or  utility : 
if  Law  be  zfcience,  and  really  deferve  fo  lub- 
lime  a  name,  it  muft  be  founded  on  principle, 
and  claim  an  exalted  rank  in  the  empire  of 
reafon\  but,  if  it  be  merely  an  unconne6ted  feries 
of  decrees  and  ordinanceis,  its  ufc  may  remain, 
though  its  dignity  be  leflened,  and  He  will  be- 
come the  greateft  lawyer,  who  has  the  ftrongefl: 
habitual,  or  artificial,  memory.  In  practice,  law 
ffertainly  employs  ttii^o  of  the  mental  faculties; 
reafottf  in  the  primary  invefligation  and  deci- 
fion  of  points  entirely  new;  and  memory,  in 
tranfmitting  to  us  the  reafon  of  fage  and  learned 
men,  to  which  our  own  ought  invariably  to 
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yield,  if'  not  from  a  becoming  modeilj,  at  leart 

'  from  a  juft  attention  to  that  objeft,  for  which 

all-laws  are  fratoed,-and  all  focieties  inftitutec^, 

THE  GOOD    OF    MANKIND. 


ADVERTISEMENT, 


AlFTER  I  had  finifhed  the  preceding  traft,  to 
the  fatisfaftion  of  feveral  friends,  but  not  to  my 
Qwn,  I  was  informed,  that  the  learned  Chris- 
tian Thomasius  had  publifhed  a  diflertation 
on  the  fame  fubjeft  with  the  following  title  : 
De  Ufu  PraSlicQ  DoStrince  difficillim(B  'Juris  Ro^ 
mani  de  Culparum  Prajiatione  in  ContraSlihus  i 
Halje,  mdccv.  The  fame  of  the  author,  and 
the  high  applaufe,  which  the  very  fenfible 
^ynkerjhoek  beftows  on  him,  impreffed  me  with 
a  moft  favourable  idea  of  his  work,  and  with  a 
ftrong  defire  to  procure  it ;  but,  to  my  extreme 
difappointment,  I  cannot  find  it  in  any  library, 
publick  or  private,  in  the  Metropolis  or  in  either 
pf  our  Univerfities  :  I  have  fent  for  it,  however, 
to  Germany,  and,  when  I  receive  it,  fhall  take 
a  fincere  pleafure,  either  in  correcting  fuch  er- 
rors, as  it  may  enable  me  to  detedb  in  my  eflay, 
or  in  confirming  the  fyftem,  which  I  have 
adopted,  by  fp  refpe^ble  an  authority. 
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It  has  long  been  ray-opinion,  that,  m  times  of 
national  adverfity;  thofe  citizens  are  entitled  to 
the  higheft  praife,  who,  by  perfonal  exertions 
and  aftive  valour^  promote  at  their  private 
hazard  the  general  welfare;  that  the  feceind  rank 
in  the  fcale  of  honour  is  due  to  thofe,  who,  in 
the >great'  council  of  the  nation,  or  in  other  af- 
ifeiiiblies,  legally  convened,  prdpofe  and  enforce 
with  manly  eloquence  what  they  conceive  to  be 
falutary  or  eirpedient  on  the  occafion ;  and  that 
the  third  place  remains  for  thofe  perfons,  who, 
when  they  have  neither  a  neceflity  to  adt,  nor 
a  fair  opportunity  to  fjpeak,  impart  in  writing 
,to  theii:  countrymen  fuch  opinions  as  their  rea- 
fon^^roves,  and  fuch  knowlege  as  their  painful 
•tefearches  have  enabled  them  to  acquire,  .  . 
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With  thtfe  refti:i£tions,  the  fword,  the  toiigiiei^ 
and  the  pen,  which  have  too  often  been  em- 
ployed by  the  worft  paffions  to  the  worfl:  pur* 
pofes,  may  become  the  inftruments  of  exahed 
■virtue;  inftruments,  which  it  is  not  the  right 
only,  but  the  duty,  of  every  man  to  ufe,  who 
can  ufe  them;  paying  always  a  facred  regard 
to  the  laws  of  that  country,  which  he  under- 
takes to  defendj  to  advife,  or  to  enUghten. 

A  fenfe  of  this  duty  and  a  confcioufnefs  of  this 
right  have  impelled  me,  with  no  views,  as  it  will 
be  readily  believed,  of  ambition  or  intereft,  much 
lefs  from  any  fadious  motive,  to  take  up  that 
inftrument,  which  I  have  ftated  as  the  leaft  ho- 
nourable of  the  three,  and  to  prefent  thg  pub- 
lick  with  a  few  <jonfid^ations  on  a  fubjed  no 
lefs  interefting  at  the  prefent  hour  than  imper* 
tant  to  all  futvirfe;  ages. 

Having  unhappily  been  a  vigilant  and  in^ig:* 
,ttant  fpe£ta:tor  of  the  late  abominable  enormities  | 
having  feen  the  fenate  befieged,  and  the  fenattost^ 
•infulted  5  the  laws  of  our  country  defied,  and  the 
law  of  nations  violated;  having  beheld  {he 
houfes  of  our  trueft  patriots  and  moft  refpei^able 
magiftrates  either  deftroyed,  aflailed_,  or  menaced  j 
having  paffied  a  whole  in^^t  -enGircled  \yf  the 
-blaeiag  habitations  of  unojfenKiing  injdividuals, 
iand  by  the  flames  of  thpfe  edifices  which  psb- 
iick  juilice  had  allotted  to  various  elates  of  of* 
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fenders ;  having  lamented  over  a  great  metro- 
polis expofed  for  many  days  to  the  fury  of  a  licen- 
tious rabble ;  having  believed  the  nobleft  com- 
mercial City  in  the  world  to  be  in  danger  of  a 
fecond  conflagration  j  having  in  vain  fought  ac- 
cefs  to  the  courts  at  Weftminfter  in  full  term, 
and  to  the  houfes  of  parliament  in  full  feffion; 
hating,  in  a  word,  been  witnefs  to  horrors,  all 
the  concurrent  caufes  of  which  are  noteafy  to 
be  known,  and  all  the  conlequences  of  which  are 
tefe  eafy  to  be  predided  ;  I  coUld  not  but  fee  at 
length,  with  a  mixed  fenfation,  between  anguifh 
and  joy,  the  vigorous  and  triumphant  exertions 
of  the  executive  power ;  and  I  admitted  the  nc- 
ceffity  of  thofe  exertions,  whilft  I  deplored  it- 

Every  well-difpofed  man,  and  lover  of  tran- 
quillity, muft  have  rejoiced,  that,  on  the  ninth 
of  June,  the  peaceiabk  and  terrified  inhabitants  of 
this  noble  Capital  might  enjoy  repofe  j  that  the 
valuable  efFeds,  which  many  had  removed,  and 
fome  had  even  buried,  might  be  replaced  j  that 
the  artifan  might  refume  his  implements,  and  the 
ftudent,  his  books ;  that  juftice  had  reafcended 
her  feat ;  and  that  order  was  fucceeding  to  con- 
fufion,  harmony  to  difcordj  but  every  ho|ieil 
man  and  lover  of  his  country  muft  have  grieved, 
that  a  whol?  week  was  then  before  us,  in  which 
the  neceflary  adjournment  of  the  Commons, 
^ho  would  otherwife  have  been  deliberating  on 
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the  ftate  of  thfe  metropolis  and  the  kmgd6rfl,' 
had  left  us  under  a  power,  which,  whatever  it 
might  be  in  form  and  in  effe£fc,  was  in  truth  and 
fub fiance,  didtatorial. 

In  this,  awful  interval  a  queftion  occurred  ta 
me,  which  muft  naturally  have  prefented  itfelf 
to  many  others  :  "  Whether  the  ftill-fubfifting 
"  laws  and  genuine  conftitution  of  England 
*' had  not  armed  the  civil  Jiate  with  a  ppwej: 
"  fufficient,  if  it  had  been,  previoufly  underftood 
*'  and\prepared,  to  have  fuppreffed  ever  fo  for- 
*'  midable:a  riot  without  the  intervention  of  the 
*'  military" 

-  Jf  no  fuch  power  legally  exiftedin  theftatCj 
our  fyftem, -I  thought,  mujft  be  defe(Sive  in  a 
moft  eflential  point ;  fmce  no  people  can  be 
really  and  fubftantially  free,  whofe  freedpra  is 
fo  precarious,  in  the  true  fenfe  of  the  word,  as 
todepen^  on  the  prote6liori  of  the  foldiery;  and 
even  our  protestors,  who  for  feveral  days  poflibly 
coidd  not,  but  certainly  did  not,  adl: at  all,-might 
have  been  neceffarily  called  away,  in  the  moft 
dangerous  moment,  to  defend  our  coafts  and 
maritime  towns :  ifj  on  the  other  hand,  fuch  a 
power  of  .felf-prpte£tion  did  exift,  our  laws,  I 
concluded,,  niuft  have  been-  difgracefully  ne- 
glefted,  and  ought  to  be  rellored  to  full  vigour 
and  energy. 
!  :  A  very  ihprt  inquiry  enabled  me   to  anfwer 
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the  queftion,  at  leaft  to  my  own  fatisfadtion,  m 
the  affirmative ;  and  it  is  the  refult  of  this  in- 
quiry, which  I  now  requeft  the  public  to  accept 
with  the  indulgence  due  to  an  occafional  produc- 
tion? and  with  the  attention  due  to  a  fubjeiSt  of 
general  importance. 

This  then  is  the  propofition,  which  I  under- 
take to  demonftrate:  *'  That  the/ common,  and 
"  ftatute,  laws  of  the  realm^  in  force  at  this  day, 
"  give  the  civil  ftate  in  every  county  a  power, 
*'  which,  if  it  were  perfeftly  underftood  and 
"  continually  prepared,^  would  efFedlually  quell 
"  "  any  riot  or  infurreftion^,  without  afliftance  from 
"  the  military,  and  even  without  the  modern 
•«  riot-aft."  / 

To  this  propofition  I  fhall  ftridtly,  and,  as  far 
as  I  aui  able,  logically  confine  myfelf ;  avoiding 
all  parade  of  legal  or  antiquarian  learning,  and 
omitting  all  fuch  difquifitions  as  might  anfwer 
the  purpofe  of  ollentation,  which  I  difdain,  but 
not  of' -utility,  which  alone  Ifeek:  fhould  the 
curious  and  intelligent  reader  be  defirous  of  in- 
veftigating  the  powers  of  magiftrates  and  of  courts 
in  recording  riots  and  punifliing  rioters,  and  of 
tracing  the  hiftory  of  our  ancient  and  modern; 
laws  for  the  prefervation  of  publick  tranquillity, 
from  that  of  king  In  a  to  that  of  Geokge  the 
Firft,  he  will  receive  ample  information  from 
the  various  books  of  authority,  which  I  ftiall 

VOL.  VI.  H  H 
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have  occafion  to  cite  in  the  courfe  of  my  argu- 
tnent. 

It  is  in  every  one's  mouth,  that,  on  all  violent 
breaches  of  the  peace,  the  fheriff  of  the  county 
is  not  only  authorized  hut  commanded  to  raife 
the  Pojfe  Comitatus,  and  forcibly  to  fuppreis  the 
tumult ;  but,  if  moft  of  thofe,  who  ufe  this  ex- 
preflion,  will  examine  their  own  minds,  they  will 
prefently  perceive,  that  they  utter  words,  which 
convey  to  them  no  diftin£t  idea,  ^and  that  the 
pozver  of  the  county,  like  many  other  powers  in 
nature  and  jurifprudence,  is  very  ill  afcertained, 
and  very  imperfedtly  comprehended.  Logicians 
give  us  an  admirable  rule,  ''  that  we  Jhouldfeek 
*'  after  a  clear,  precife  and  complete  conception  of 
*'  ^things,  as  they  really  exiji  in  their  own  nature 
"  and  in  all  their  parts,  a.ndfhould  not  ahvays 
"  imagine  t\at  there  are  ideas,  becaufe  there  are 
**  words*:"  let  us  apply  this  rule  to  the  cafe  be- 
fore us,  and  endeavour  to  form  a  luminous, 
fixed,  comprehenfive  notion  of  the  power  in 
queftion;  without  fuppofmg  that  we  compre- 
hend it,  merely  becaufe  we  know,  that,  befides 
its  Latin  name,  it  is  called  in  Norman  French, 
^oiar  del  Countee,  and  fometimes,  Aide  del 
pais-f. 

We  cannot  begin  our  inveftigation  under  a 

Watts,  part  L  ehap.  vi.  f  Crompt.  1x4.. 
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m6fe  certain  or  more   refpedlable  guide,  than 
Chief  Juftice  Fineux,  whofe  words  I  fhall  tran- 
Icribe   from  that  moft  venerable  repofitory  of 
genuine    Evglijh    wifdom,   the    Year  books*: 
**  At  the  beginning,"  fays  that  learned  Judge, 
**  all  the  adminiftration  of  juftice   was    in  one 
"  hand,  namely,  in  the  Crown  ;  then,  after  the 
*'  multiplication  of  the  people,  that  adminiftra- 
"  tion  was  diftributed  into   counties,  and  the 
*'  pozver  was  committed  to   a  deputy  in  each 
*'  county,  namely,  the  Vifcount,  or  Sheriff;  wha 
*'  was  the  King's  deputy  to  preferve  the  peace; 
"and  thus  it  is,  that  all  people  muft,  in  obe- 
*'  dience  to  him,  h(e  ready   in  defence  of  the 
"  realm,  when  enemies  come:  thus  too  was  he 
*'  afligned  to  be  a  confervator  of  the  peace,  to 
"  puni£h  malefa£tors,  to  defend  the  realm  when 
*'  enemies  invade  it,  to  be  attendant  on  the  King 
*'  in  war-time,  and  to  caufe  all  people  in  his 
"  county  to  go  with  the  King  to  defend  the 
*'  land  againfl  enemies." 

Who  the  people  are,  that  the  laws  of  England 
required,  and  ftill  require,  to  ht  ready  and  obe- 
dient to  the  fheriff  on  all  occafions  of  publick 
diflurbance^  we  learn  from  the  judicious  anti- 
quary, Lambard.,  who  cites  and  adopts  the 
opinion  of  Mr.  Marrow  delivered  in  a  work, 

#'-     *  12.  Hen.  VII.  17. 

H  H  3  ' 
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wKlch  I  fuppofe  to  have  been  a  reading  on  the 
ftatute  1 3  Hen.  IV.-  His  opinion  was,  "  that  the 
*•  juftices  of  the  peace,  fherifF  or  under  Iheriff, 
"  ought  to  have  the  aid  and  affiftance  of  all 
"  knights,  gentlemen,  yeomen,  labourers,  fer- 
"  vants,  apprentices,  and  likewife  of  wards,  and 
"  of  other  young  men  above  the  age  of  fifteen 
"  years;  becaufe  a\V  of  that  age  are  bound  to 
'^  h&ye  harnefs,  or  armour,  by  the  flatute  of 
"  Winchefter*.'. 

What  effedl  the  fubfequent  repeal  of  the  fta- 
tutes  of  armour  might  have  on  the  reafon 
affigned  by  Mr.  Marrow  for  his  opinion,  it  is 
needlefs  to  inquire  3  for  it  feems  obvious,  that  the 
ftatutes  of  James  I.  removed  the  necejfity  only, 
and  not  the  propriety,  of 'having  arms,  or,  to  ufe 
the  very  words  of  the  old  aft,  armurepur  la  pees 
garder ;  and  the  doctrine  in  Lambard  is  gene- 
rally underllood  to  be  lawf .  The  paflage  above- 
cited  appears,  however,  to  have  mifled  the  great 
commentator  on  the  laws  of  England,  who  feems 
to  have  colle£ted  from.it,  that  none  were  bound 
to  obey  the  fummons  of  the  fherifF,  but  perfons 
under  the  degree  of  nobility^;  whereas  the  patent 
of  affiftance,  cited  by  D.alton\\,  commands  ba- 
tons, earls,  and  dukes,  to   be  auxiliantes  et  re- 

*  Lamb.  Eiren.  316.  t  Dalt.   c.  95. 

_  %  I  Coram.  344.  4  Comm.  .122.         |1  C.  i. 
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fpondentes  to  the  IherifF  in  all  things  belonging 
to  his  office. 

The  power  of  the  county,  therefore,  includes 
the  whole  civil  ftate,  from  the  duke  to  th6  pea- 
fant;  while  the  military  ftate,  as  fuch,  forms  no 
part  of  that  power,  being  under  a  different  com- 
mand, and  fubjed  to  a_ different  law;  but,  as 
every  foldier  in  England  is  at  the  fame  time  a 
*  citizen,  he  is    authorized  and    perhaps  bound,  ^ 
when  under  no  particular  orders  or  at  no  parti- 
cular ftation,  t6  exert  himfelf,  like  any  other  good 
fubjecl,   in  the  fupprelfion  of  tumults,  the  pre- 
vention of  felony,  -and  the  apprehenfion  of  the 
rioters  or  felons.     This  I  mean  :  when  the  fol- 
diery,  not  being  upbn  military  duty,  happen  to  be 
-prefent  at  a  riot,  and  in  their  civil  capacity  forci- 
bly fupprefs    it,  their  a£t  is  not  only  legal  but 
laudable  ;  and  the  colour  of  their  clothes,  or  the 
nature  of  their  arms,  make  no  kind  of  difference; 
but,  when  they  are  in  truth  called  out  by  the 
executive  magiftrate,   and  are  in  fa£i  no  more 
than  inftruments  in  the  hands  of  their,  com- 
manders, their  ad:s  can  onlybe  juftified  by  that 
Necessity  which  always  defends  what  itcompek, 
which  for  the  time  fuperfedes  all  pofitive  lawj 
but  of  the  real  exiftence  of  which  their  country 
muft    aftefwards  judge,    urilefs   the  '  legiflaturfe 
fhould,  in  their  wifdom,_be  pleafed  to  declare  it-.  ' 
For  this  diflindipn  I  can  produce  no  written  au- 
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thqrity;  but  it  feems  confonant  to  reafon  as  well 
as  truth. 

This  power  of  the  county,  of  which  we  may 
•  now  begin  to  form  a  diftin£t  idea,  is  mentioned, 
^s  well  known  and  well  utiderftood,  in  a  va- 
riety of  ftatutes,  which  were  confirmatory  of  the 
common  law ;  and  fome  parts  of  which  I  fhall 
cite  in  the  original  languages,  how  barbarous  or 
Inelegant  foever  they  may  appear  jto  a  claflical* 
eye. 

The  flat.  Weftm.  i.  c.  17.  ordains  "qe  levif- 
"  counte  ou  le  bailiff,  prife  ove  lay  payer  defon 
*'  countee^  ou  de  fa  bailie,  voit  effayer  de  faire  le 
*'  plevin  des  averes  a  celuy  qe  prit  les  averes." 
And  that  of  Weftm.  2.  c.  39.  is  more  pereinpr- 
tory  in  cafes  of  refiflance  to  the  execution  of 
civil  procefs:  "  Multoties  etiam  dant  refpbnfum, 
*'  quod  non  potuerunt  profequi  praeceptum  regis 
"  propter  refiftentiam  potefliatis  alicujus  magna- 
"  tis,  de  quo  caveant  vicecomites  de  caetero,  quia 
"  hujufmodi  refponfio  multum  redundat  in  de- 
"  decus  dbmini  regis;  et,  quam  cito  ballivi  fui 
"  teftificantur,  quod  invenerunt  hujufmodi  re- 
*'  fiftentiam,  ftatim  omnibus    omifiis,   afTumpto  ' 
"  fecum  poffe  comitatus  fui,  eant  in  propria  per- 
*'  fona.ad  faciendam  executionem."     By  the  17 
Rich.  II.  c.  8.  it  is  ena<aed,  that,  in  cafe  of  any 
tumult  or  diforder,  •'  a  pluis   toft    qe  vifcontz 
*'  et  aulres   miniftres   le  roi   poent  ent    avoir 
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■'  coniflance,  ove  la  force  del  countee.  etpais,  ou 
'  tiel  cas  aviegne,  i4z  mettent  deftourbance  en- 

*  contre  tiel  malice  ove  tout  lour  poair^  et 
"  preignent  tielx  meflefourvS,  et  ks  mettent  eti 
'  prifone  tanqe  due  execution  de  leie  foit  Fait 
'  de  eux,  et  qe  touz  feignurs  et  autres  liges  du 

*  roialme  foient  entetadahtz  et  aidantz,  de  tout 
'  lour  force  et  paair,  as  vifconti  et  mioiftres  avant 

ditz." 

Again:  by  the  13  Hen.  IV-  c.  7.  "  Ordeig-^ 
'  nez  eft  et  eftabliz,  qe,  Ti  aucun  riot  aflemblee 
'  ou  rout  des  gentz  encontre  la  loie  fe  face  en 

*  aucune  partie  del  roialme,  les  jufticesde  paix, 
'  trois  ou  deux  de  eux  a  meyns,  et  le  vifcont 
'  ou  fouth  vifcont  del  countee',  ou  tiel  riot  aflem- 
'  blee  ou  rout  fe  ferra  enapres,  veignent  ove  U 
'  poair  del  cauntee,'  fi  befoigne  ferra,  pur  eux 
'  arefter,  et  eux  areftent."     In  the  conftrudtion 

of  this  laft  ftatute  it  has  been  holden*,  that,  al- 
though it  fpeak  of  three  or  two  juftices  at  leaft, 
yet  one  juflice  may  raife  the  power  and  fupprefg 
a  riot;  for  His  a  beneficial  law,  faid  'FitiEvx^and 
was  enaSiedfor  the  prevention  of  mifchief  which 
might  enfue,  if  a  jujtice  were  to  wait  for  others. 
It  has  alfo  been  adjudged,  that,  under- the  word 
minijlers,  in  the  ftat.  17  Rich.  II.  c.  8.  juftices 
of  peace  are  comprifed -f- ;  and  fo  are  conjlahles^ 

*  14  Hen.  VII.  lo.  Crompt.  46.  b.        f  Crompt.  46.  a. 
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by  the  opinion  oi Mi%herber:t  cited  by  Crofnpton, 
an4  confirmed  by  the  Year  book  i  Hen.  VII. 
lo;  where  it  is  laid  down,  that  '*  conftabularii 
"villxfiiper  affraiam.  poflunt  levare  populum." 
, .  We  may  therefore,  conclude,  that,  in  all  cafes 
of  tumult:  and  infurredtion,  the  fherifF,  or  other 
minijier,  may  and  ought  to  make  proclamation^ 
commanding  all.  fuch  perfons,  as  conftitute  the 
power  of  the  county,  to  alTemble  and  affift  him*; 
or  he  may  fend  a  particular  warning  ox  fummons, 
for  the  fame  purpofe,  to  every  individual:  of  the 
pojfe,  who  muft  attend  fuch  fummons  under 
pain  of  a  heavy  fine  and  imprifonment ;  v  for,  by 
the  flat.  2  Hen.  V.  c.  8.  it  is  provided,  "  qe 
*'  les  lieges  du  roi  efteantz  fufficeantz  pur  tra- 
♦'  vailler  en  le  countee,  ou  tielx  routes  affemblez 
"  ou  riotes  font,  foient  affiftantz  as  juftices,  com- 
f'  miffibfters,  vifcont,  et  foutz-vifcoat,  de  miefme 
"  le  countee,  qant  ilz  ferront  reafonablement 
*'  gdrniz,  pur  chivacher,  ove  les  ditz  juftices, 
*'  commiffioners,  et  vifcont  ou  foutz-vifcont  en 
*'  aide  de  refiftence  de  tielx  riotes  routes  ct  af- 
*'  femblez  fur  peine  demprifonem^rit  et  faire  fyn 
"  et  ranceon  al  roi :"  And  the  offence  of  ne- 
glefting  to  join  the  power  of  the  county,  after 
fuch  reafonable  warning,  is  ranked  by  Sir  William 

»  Dalt.  c.  95. 
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Blackjidne  under  the  clafs  o^  contempts  againjl  the 
king's  prerogative^. 

Having  fixed  our  ideas  concerning  the  nature 
-of  this  legal  power,  the  mode  of  railing  it,  and 
the  punilhment  of  a  criminal  neglefl:  to  join  it, 
let  us  confider,  firft,  by  the  help  of  reafon  only, 
•what  corollaries  neceiTafily  follow  the  do£trine, 
which  we  have  expounded;  and,  next,  inquire 
whether  authority  and  reafori,  which  lord  Coke 
juftly  calls  the  two  faithful  witnejfes  in  matter  of 
law-f,  coincide  on  the  queftion  before  us  j  as 
they  indubitably  will,  unlefs  either  our  previous 
ratiocination  be  illogical,  or  t!he  minds  of  ancient 
and  modern  lawyers  have  taken  a  bent  from  the 
prejudices  of  their  refpeftive  ages. 

From  the  obligation  of  the  fherifF,  or  other 
minifter,  to  aflemble  the  power  of  his  county  for 
the  fuppreffion  of  any  rebellion,  infurredtion, 
riot,  or  affray,  and  for  the  repelling  of  invading 
enemies;  from  the  duty  incumbent  on  every 
man  of  fufficient  years  and  ilrength  to  affociate 
himfelf  with  Ahe  power  fo  affembled,  and  from 
the  principles  of  natural  juftice,.  which  will  nei- 
ther require  men  to  do  impojfible  things,  nor  reftife 
them  the  means  of  performing  what  they  are  com- 
manded to  perform;  from  thefe  obligations  and 
thefe  principles  it  inftantaneoufly  follows :  Firll^ 
*  4  Com.  122.  .     t  I  Inft-Pfef. 
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That  the  fheriff  or  other  peace-officer  is  bound 
to  vaKefuch  a  power  as  will  efFeftually  quell  the 
tumult  either  really  exifting  or  juftly  feared. 

Secondly;  That  the  power  fo  raifed  may  and 
niuft  be  armed  with  fuch  zveapons,  and  a£t  in 
fuch  order,  as  fhall  enable  them  totally  to  fup- 
pr^fs  the  riot  or  infiirredion,  or  to  repel  the  in- 
vaders. 

Thirdly;  That,  In  the  ufe  of  fuch  weapons, 
the  power  may  juftify  the  charging^  woujiding,  or 
even  killing,  the  rioters  or  infurgents,  who  per- 
fift  in  their  outrages,  and  refufe  to  furrender 
themfelves. 

Fourthly ;  That  the  power  of  every  county 
ought  at  all  times,  but  efpecially  in  times  of 
danger,  to  he  prepared  for  attending  the  ma- 
gifb'ate,  and  to  know  the  ufe  of  fuch  weapons, 
as  ^re  beft  adapted/to  the  fuppreffion  of  tumults. 

Fifthly;  That,  fmce  the  miijket  and  bayonet 
are  found  by  experience  to  be  the  moft  effedual 
arms,  all  perfons,  who  conftitute  the  power  of  a 
county,  are  bound  to  be  competently  fkilled  in 
the  ufe  of  them. 

iSixthly  ;  That,  fince  the  only  fafe  and  certain 
mode  of  ufmg  them  with  effect  is  by  adiing  in 
a  body,  it  is  the  duty  of  the  whole  civil  ftate  to- 
kpow  the  platoon-exercife,  and  to  learn  it  in 
CQmpanies. 


SUPPRESSING  RIOTS.  475 

As  no  authority,  according  to  Charron,  can 
Jiand  without  reafon,  fo  we  find,  ty  conftant  ex- 
perience, that  no  reafon  can  furmotjnt  the  pa{~ 
flons  and  prejudices  of  men  without  the  aid  of 
authority;  and  I  am  happy  in  believing^  that 
both  of  them  perfedlly  coincide  in  fupport  of  the 
foregoing  propofitions :  firft,  therefore,  I  fliall 
prove  them  by  citing  cafes,  which  have  been  fo- 
lemnly  adjudged,  together  with  the  opinions  of 
learned  lawyers,  whofe  works  are  much  refpefteid 
in  our  courts  of  juflice;  and,  next,  I  fhall  in- 
quire, whether  thofe  cafes  and  opinions  have 
been  over-ruled  or  fhaken  by  any  fubfequeiit  de- 
cifions,  or  a£ts  of  the  legiflature. 

The  earlieft  refolutidn  upon  the  fubjedt,  that 
has  occurred  to  me,  was  in  a  cafe,  which  the 
very  learned  and  judicious  Brook  thought  worthy 
of  note*  in  his  time,  and  which,  in  the  prefent 
time,  deferves  peculiar  attention.  It  is  reported 
in  French  in  the  firft  page  of  the  Year  book  3 
Hen.  VII.  and  it  is  nianifeftly  the  fame  with 
that  afterwards  abridged  in  an  imperfe6i  Latin 
note  printed,  out  of  its  place,  in  the  tenth  pag§ 
of  the  fame  book  ;  though  BrOok  feems  to  h^ve 
confidered  them  as  different,  or  rather  not  to 
"have  obferved  their  identity;  for,  in  the  title  of 
his   Abridgement  juft  alluded  to,  he  gives  them 

*  Bro.  Abr.  tit.  Office  et  Officer.  23, 
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in  feparate  articles,  -without  melting  both  parts 
of  the  Year  book  together,  as  I  propofe  to  do; 
by  which  means  I  fhall  extract  the  whole  cafe 
and  form  one  confiftent  (late  of  it. 

John  Dei ns  had  been  outlawed  in  the  county 
of  Siffolk  for   felony;  and,   having   brought   a 
writ  of  error  to  reverfe  the  outlawry,  had   ob- 
tained a  Non  Moleflando,  which  he  delivered  to 
the   efcheator,  John  Lenthorp ;  who,  neverthe- 
lefs,  feifed  and  took  away  his  effedts.    Upon  this, 
Deins  replevied;  and  Edmund  Bedinicjfield, 
the  fherifF,  iffued  his  precept  to^  Thomas  Gire, 
his  bailiff,  jurus  et  conus,  together  with  Roger 
Hopton,  Edmund  Heningham,  and   three   other 
perfons,  dire6iing  them  to  take  the  goods  of  the 
plaintiff  out  of  the  efcheator 's  poffeffioti:  accord- 
ingly, the  bailiff  and  his  party  took  forcibly  from 
JLmtborp  an, hundred  fheep,  which  they  delivered 
to  Deins;  and,  in  order  to  make  delivery  of  the 
goods  and  cattle  which  remained,  they  affembled 
all  the  inhabitants  of  five  adjacent  yills;  who,  in 
number  three  hundred,  arrayed  in  a  warlike  man^ 
per,  and  armed  with  brigandines,  jackets  qf'tnail^ 
and.  GUNS,  united  and  affociated  themfelves,  aijd 
marched*"  to  the  place  where  the  cattle  were  de- 
tained ;  but'  did  not  proceed  to  any  other  a6l  of 
violence. 

*  Modo  guerrino  arraiatife  univerunt  et  ajfociaverunt,  et  ittr 
fuum arripuerunt,  T,  Hen.VlL  i,  lO. " 
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"  For  this  imagined  breach  of  the  peace,  and 
military  array,  an  indi&ment  was  preferred  in 
the  King's  Bench  againft  the  plaintiff  in  repkvin, 
the  fheriff  and  his  bailiff,  and  the  perfons  who 
hadaflifted  them;  but  the  court  unanimoufly  ad- 
judged, that  the  indictment  was  void;  founding 
their  judgement,  as  it  feems,  on  the  reafons 
advanced  by  ferjeant  Keble,  whofe  argument  it 
may  be  proper  to  ftate  at  large. 

"  As  to  the  plaintiff  in  replevin,  faid  he,  no 
"  wrong  was  committed  by  him ;  for  the  efchea- 
*'  tor,  when  he  took  the  goods,  after  the  Non 
**  Molejlando  had  been  delivered  to  him,  aded 
*'  unlike  an  officer  ;  fince  it  was  his  duty,  in  that 
"^  inftant,  to  furceafe  his  proc^fs  :  Deins,  there- 
**'f6re,  was  perfedly  juftified  in  complaining  to 
**  the  fheriff,  and  muft  confequently  be  dif- 
"  charged  from  this  indidtment. 

'*  Nor  did  the  iherifftranfgrefs  his  dqty  in  exe- 
"  cuting  the  replevin;  for,  when  the  party  came 
"  to.  him,  he  could  not  know,  whether  he  was  an 
"  outlaw  or  not;  or  whether  or  no  the  efcheator 
'f  had  jfeife^l  the  cattle  in  the  King's  right;  which 
*'  ought  to  have  been  fhown  by  the  King's  offi- 
"  eer.  The  bailiff  too  muft  be  difchargedj  for 
*^  the  fervant  is  in  the  fame  condition  with  the 
"  mafter;  and,  as  the  fheriff  cannot  do  every 
*,'■  thing  himfelf,.his  deputy  muft  have  the  fame 
power  with  him. 


i( 
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*'  In  regard  to  his  aflembUng  three  htind'red 
*";  men,  that  was  no  illegal  aSi*;  for  every  man  is 
**  bound  to  affift  the  fheriiFand  his  baiUfF;  to 
*'  fupport  him  in  executing  the  King's  writs ; 
'.'  and  to  give  him  aid  in  all  cafes  of  need;  and 
*'  this  by  common  law  and  common  reajon^  not- 
"  withftanding  the  ftatutes  of  Weftminfter  the 
"  firft  and  feconxi.  So,  if  any  man  refufe  to  af- 
'*  fift  the  fherifFat  his  requejl,.  he  fhall  be  fined, 
•'  whether  it  be  to  execute  procefs,  or  to  appre- 
*'  hend  felons." 

The  Court  agreed,  that  the  bailiff  had  as  good 
a  right  to  raife  the  power  as  the  fheriff  himfelf ; 
becaufe  it  is  all  one  office  and  one  authority. 

It  was  urged,  "  that,  if  men  affemble  with 
*^  arms  and  do  n&thing,  it  fhall  be  intended,  that 
"  they  affembled  with  a  bad  defign;"  but  it  was 
anfwered,  that  in  fome  cafes  the  prefumption 
might  be  juft;  in  others^  not:  thus  the  ufe  of 
armour  on  particular  occafions,  as  on  Midfum- 
mer  eve  in  London,  and  at  other  times  for  fport, 
is  not  punifliable ;  and,  here,  the  caufe  of  the 
affembly  appears,  namely  to  execute  a  replevin. 
Even  if  they  had  afted,  yet  their  affembly  was 
lawful  in  the  beginning ;  and  fuch  affemblies  are 
Piot  illegal  as  are  not  to  the  terror  of  the  people  of 

•  Ceo  neji  incontre  la  ley:   So  Brook  reports  his  W6rds>  tit. 
Riots,  2. 
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our  lord  the  king;  which  words  oiight  to  be  in 
every  indidlment  for  an  unlawful  affembly.     • 

Another ^point  was  touched  upon  bythe  king*s 
ferjeants  :  "  that  the  fheriff  cannot  take  with 
"  him  fo  mmiy  armed  men^  but  only  a  reafonahle 
"  party ;"  to  which  it  was  anfwered,  that,  if  he 
were  fo  reftrained,  he  might  be  in  great  jeopardy 
and  peril  of  his  life ;  and  for  this  reafon,  be  may 
take  as  many  as  be  pleafes  at  his  ozvn  difcre- 
tion.  ,v-u 

Laftly,itwas  arguedonthe  ftatuteofWeftm.  2. 
t.  39*,  that  the  fheriff  might  raife  the  power  of 
his  county  ajter  complaint  made,  and  not  before  i 
but  the  judges  held,  that^he  might  raife  it  before 
by  the  common  law. 

This  cafe  (which,  for  convenience  in  citation, 
I  fhall  call  Bedingfield's  Cafe),  is  irrefiftibly 
ftfiong  in  fupport  of  vajjirji  and  feco^id  corolla- 
ries;  for,  although  there  feemsto  have  been  fome 
doubt  at  firfl  in  the  minds  of  the  judges,  as  it  was 
merely  the  execution  of  civil  procefs^  yet,  if  the 
arnied  men  had  marched  in  array  for  the  purpofe 
of  apprehending  felons,  there  would  have  been  no 
debate  on  the  legality  of  the  ad ;  and,  after  an 
argument  at  the  bar,  the  former  doubt  was  en- 
tirely removed. 

*  The  ftatute  of  Marlbridge,  c.  2 1.  feems.here  to  be  meant; 
the  iK-Qxds  peji  querimoniam  faliam  not  being  ufed  in  flat. 
Weftm.  2. 
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The  next  Is  the  cafe  of  a  riot  at  Drayton  Bajfet 
in  Stcffordjhire^  determined  in  the  Star-chamber 
in  the  twenty-fourth  of  Elizabeth,  and  cited  more 
than  once  by  Cr6mpton^\  who  fays  that  the  court ' 
refol^^^ed,  i.  That,  if  the  two  juftices,  neareft  to 
the  place  where  the  riot  is  committed,  do  not  a6t 
as  they  are  required  by  flat.  13  Hen.  IV.  c.  17, 
each  of  them  fhall  pay  an  hundred  pounds;  and 
the  other  juftices  of  the  fame  county,  where  the 
tumult  was,  fhalfbe  fined  for  not  fuppreffing  it, 
if  there  xvas  any  default  in  them.  2.  That  the 
fheriff  and  juftices  of  peace  may  take  as  many' 
men  in  armour  as, are  neceflary,  with  guns, 
and  fo  forth,  and  Icill  the  rioterSy  if  they  will  not 
yield  themfelves;  for  the  flat.  13  Hen.  IV.  c.  17. 
fays,  that  they  must  arreji  them;  and,  if  the  juf-  , 
tices,  or  any  of  their  company,  kill  any  of  the 
rioters,  who  will  not  furrender  themfelves,  it  is 
no  offence  in  them. 

This  cafe  of  Drayton  Bajfet,  which  is  alfo 
cited  and  approved  by  Sir  Matthexv  Halef, 
inconteftably  demonftrates  my  thi?-d  corol- 
lary. 

In  the  34th  or  43d  of  Elizabeth  (for  the  date 
is  differently  reported  by  fome  tranfpofition  of 
the  figures)  the  dodrine  in   Bedingjidd's  cafe 

f  Crompt.  46.  b.  1 24.  b.  f  i  H.  P.  C.  495. 
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V^as  fully  recognized  and  eftabliflied  by  the  deci- 
fion  In  the  cafe  of  St.  John*^  or  Gardener f;^ 
which,  being  fubfequent  to  the  flat. '  33  Hen. 
VIII.  c.  6.  prohibiting  the  ufe  of  hand-guns, 
clearly  fliows,  that  no  alteration  in  the  ancient 
law  was  made  by  that  prohibition. 

The  cafe  was  this:  Gardener  had  obtained  a 
judgement  againft  St.  JoJm^  and  procured  a  writ 
of  execution  direded  to  the  ihenff  of  Bedford^ 
who  made  a  warrant  to  Gardener's  own  brother 
as  a'  fpecial  bailiff;  but,  refiftance  being  juflly 
feared,  the  bailiff  armed  himfelf  with  a  dagge, 
or  fhort  gun.  It  happened  that  St.  John  was  a 
juftice  of  peac€  for  Bedford/hire,  and  feems 
to  have  had  that  little  /earning,  which,  in 
law  rather  more  than  in  poetry,  is  a  dan- 
gerous thing.,  efpecially  when  it  is  coupled 
with  knavery;  for,  having  notice  how  the 
bailiff  was  armed,  he  contrived  to  have  him 
feifed  by  his  fervants,  and  brought  before  himfelf 
as  the  «ea;i  juflice;  when,  by  colour  of  his  office 
and  the  flatute  of  Henry  VIII.  he  committed 
the  officer,  who  came  to  arrefl  him,  until  h? 
iJhould  pay  ten  pounds,  one  moiety  to  the  queen, 
and  another  to  the  informant.  The  bailiff  hav- 
ing removed  himfelf  by  habeas  corpus,  and  the 
whole  matter  being  difclofed  to  the  court,  it  was 
refolved,    '*  that   the  fheriff  or  any  of  his  mi- 

—    •  5.  Rep.  71.  72.  fCro,  Eliz.  821,823. 
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"  nifters,  in  execution  of  juftice,  may  carry 
"  dagges  or  hand-guns,  or  other  weapons  inva- 
"  five  or  defenfive,  the  fame  pot  being  reftrained 
"  by  the  general  prohibition  of  the  ftatute  i  for, 
"  if  it  were,  no  jujlice  would  be  aciminiJieredJ' 

By  ftronger  reafon  fuch  weapons  may  be  car- 
ried for  the  purpofe  of  fuppreffing  riots,  appre- 
hending felons,  or  repelling  invaders.  It  may 
here  be  obferved,  that  the  ftatute  of  Hen.  VIII. 
was  enad:ed  for  the  prevention  of  mifchief,  ihat 
might  be  occafioned  by  the  ufe  of  litt/e  hand- 
guns, which  might  be  carried  fecretly  and  kill  on 
a  fuddeuj  but  guns  of  a  proper  length  were  not 
prohibited. 

The  Cafe  of  Arms,  or  Burton's  cafe,  next 
prefents  itfelf  to  our  examination  :  it  is  of  very 
high  authority,  and  fo  appofite  to  the  objeifl  of 
our  inquiry,  that  I  fhall  make  no  apology  for 
citing  It  in  the  very  words  of  the  learned  re- 
porter * :  "  Upon  an  affembly  of  all  the  juftices 
"  a7id  barons  at  Serjeant's  Inn  this  Eafter  term 
♦'  (39  Eliz.),Gn  Monday  the  15th  of  April,  this 
"  qUeftion  was  moved  by  Anderfon,  Chief  Juf- 
''  tice  of  the  Common  Bench;  Whether  men  may 
"  arm  themfelves  to  fupprefs  riots  and  rebellions, 
"  or  to  refift  enemies,  and  endeavour  of  themfelves 
"  to  fupprefs  or  refift  fuch  difturbers  of  the  peace 
"  and  quiet  of  the  realm;  and,  upon  good  deli- 

*  Poph.   121,  122. 
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"  beration,  it  was  refolyed  by  them  all,  that  every 
**  juftice  of  peace,  fherifF,  and  other  minifter,  or 

*'  OTHER    SUBJECT  OF  THE    KING,   where  fuch 

*'  accident  happens,  tnay  do  it ;  and,  to  fortify 
"  this  their  refolution,  they  perufed  the  ftatute  of 
"  Northampton, ^2  Edw.  III.  c  3.  which  ena6ls, 
"  that  none  befo  hardy  as  to  come  before  the  king's 
"jujfices  or  other  minijlers  of  the  king  in  the  ex- 
*'  ecution  of  their  office  with  force  and  arms,  nor  to 
*'  bring  force  in  affray  of  the  peace,  or  to  ride  or  go 
*'  armed  by  night  or  day,  except  the  ferv ants  of 
"  the  king  in  his  prefence,  or  the  minijlers  of  the 
"  king  in  the  execution  of  his  precepts,  or  of  th^ir 
"  office,  and  tbofe  who  are  in  their  company  ajjiji~ 
*'  ing  them,  or  upon  cry  made  for  wea- 
*'  PONS  TO  KE£P  THE  PEACE,  and  this  Ju 
*'  places  where^  accidents  happen,  upon  the  pe- 
*'  nalty  in  the  fame  Jtatute  contained;  where- 
*'  by  it  appeareth,  -that,  upon  cry  made  for  wea~ 
*^  pons  to  keep  the  peace,  every  man,  where 
*'  fuch  apcidents  happen,  for  breaking  the  peace, 
*'  may  by  law  arm  ^/m/^//^ againft  fuch  evil-doers; 
*'  but  they  took  it  to  he  the  more  difcrete  way  for 
*'  every  one  in  fuch  a  cafe  to  be  afliftant  to  the 
"  juftices,  iheriffs,  or  other  minifters  of  the  king 
*'  in  the  doing  of  it." 

Highly  as  the  authority  of  Sir  JobnTopham 
deferves  to  be  refpedted,  it  is  to  be  wifhed,  that 
Lord  ^«i^r/o«himfelf  had  given  us  a  full  account 

112' 
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of  his  own  opinion  with  that  of  the  other  judges  j 
but  he  has  left  us  no  more  than  a  fhort  note*  to 
the  fame  effedl  with  the  preceding  report.  This 
cafe  alfo  is  cited  by  Hale-f,  and  the  very  words 
in  Popham  are  tranfcribcd  by  Sir  yohn  Kelyng 
in  his  report  of  Lymerick's  cafe:]:.  I  think  it  a 
ftrong  proof  of  my  fourth  corollary,  refpefling 
the  necefTity  of  being  prepared  at  all  times  to 
keep  the  peace ;  but,  if  a  particle  of  doubt  on  that 
head  can  remain,  it  will  be  diflipated  at  once  by 
the  ftatute  of  Weftm.  i.e.  9.  by  which,  as  it  is 
cited  by  Crompton§,  "  purveu  eft,  qe  touz  con- 
"  tinualment  (oient  prejtez  et  apparaillez  al  maun- 
*'  dement  et  al  fomons  des  vifcoutites,  et  al  crye 
*'  del  pais  de  fuire  et  darefter' felons,  gawi  mejiier 
i*'  Jerra,  auxibien  dedeins  fraunchifes  come  de- 
"  hors;  et  ceux,  qe  ceo  ne  ferront,  et  de  ceo 
"  foient  atteintz,  le  roi  prendra  a  eux  grave- 
"  ment;"  whence  it  fhould  feem,  that  all  sub- 
jects, who  are  not  continually  preji^  ox  ready ^ 
for  the  orders  of  the  IherifF  on  an  alarm  in  the 
country,  are  expofed  to  the  royal  difpleafure  and 
to  a  fevere  penalty;  and  the  word  preji  (which 
in  modern  ■  times  has  been  either  ignbrantly  or 
intentionally  confounded  with  the  participle  paf- 
five  of  the  verb  taprefs)  is  ufed  iot  prepared  by 
Chief  Juftice  Fin  i eux  in  a  paflage  before  cited : 

»  a  And.  67.      t  I  n.  P.  C.  53.      X  Kel.  76.       $  124.  a. 
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I  aril  aware,  however,  that  communialment  Is  the 
ufual  reading;  which  will  give  a  fenfe  rather 
lefs  forcible,  "  that  all  men  generally  fhall  be 
*•  ready  and  accoutred,  at,  the  fummons  of  the 
**  fherifF;"  but  this  amounts  to  the  fame  thing; 
for  how  can  a  man  be  armed  and  apparelled 
in  an  injlant  on  a  fudden  alarm,  unlefs  his 
weapons  and  accoutrements  were  previoufly  ^t 
hand  ? 

The  opinions  of  the  learned,  which  form  the 
fccond  branch  of  my  proofs,  can  add  little  weight 
to  four  cafes  of  fuch  authority,  as  thofe  of  Beding- 
Jieldf  Drayton  Bajfet,  St.  John,  and  the  Cafe  of 
Arms:  indeed,  thefe  cafes  feem  to  have  been 
the  guides  of  Lambard  and  Daltpn,  Hale  and 
Hazvkins',  who  all  agree,  that  "  it  is  referred  to 
*' the  difcretiori  of  the  fheriff,  under-flieriff,  or 
*'  other  perfon  authorized  to  raife  the  pojfe^  how 
"  many  men  they  will  aflemble,  and  how  they 
"  fhall  be  armed,  weaponed,  or  otherwife  furniflied 
*'  for  the  bufmefs*;"  that  *'  private  perfons  may 
"  arm  themfelves  in  order  to  fupprefs  a  riot,  and 
"  that  all,  who  attend  the  juftices  in  order  to 
**  quell  a  tumult,  may  take  with  them  fucb  wea- 
•'  pons  as  fha,ll  enable  them  to  do  it  effe^uallyf; 
«'  thatjlaftly,  in  executing  procefs  orapprehend- 
*•  ing  rioters,  they  may,  by  the  common  law, 

•*  Lamb.  Eiren.  317.  Dalt.  c.  pj.       f  i  Hawk.  P.  C.  c.  65. 
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•'  beat,  wound,  or  kill,  any  of  the  opponents  or 
*'  infurgents,  who  fliall  fefift  thetti*;"  all  which 
opinions  are  fupported  by  fdlemri  decifions,  and 
are,  in  truth,  the  conclufions  of  natural  reafon 
from  the  fimpleft  and  fureft  premifles. 

Thtjiph  and  fixth  proportions,  which  I  con- 
fider  as  fimple  corollaries,  are  founded  in  part  on 
extrinjick  afTumptions,  drawn  from  hiftory  and 
experience :  they  may  therefore,  even  by  the 
rules  of  law,  adrnit  of  proof  from  the  authority 
of  men,  "  qiiibus  in  arte  fua  credendum  eft  ;" 
and  the  following  citation  from  Mr.  WiiSD- 
ham's  elegant  introdud;ion  to  his  Plan  of  Dif- 
ciplinefor  the  Norfolk  Militia  will  Ije  thought  as 
convincing  as  any  paflage  in  Fitzherbert  or 
Brook.  "  About  the  beginning  of  this  century, 
*'  fays  he,  the  troops  in  Europe  were  univerfally 
"  armed  with  firelocks;  to  zvhich,  much  about 
"  the  fame  time,  the  bayonet  being  added,  pikes 
"**  alfo  were  laid  afide.  When  the  ufe  of  fire- 
*'  arms  began  to  be  generally  eftabliihed,  the  ne- 
*'  cejjzty  of  a  great  regularity  and  uniformity,  in 
"  the  manner  of  ufing  thofe  ai^ms,  became  appa- 
''  rent:  it  was  foon  difcovered,  that  thofe  troops, 
"  which  could  make  the  brifkeft  fire,  and  fuftain 
*'  it  longeft,  had  a  great  fuperiority  over  others 
*'  lefs  expert;  and,  likewife,  that  the  efficacy  and, 

*  Lamb.  Eiren.  318.     i  Hale,  H.,P.  C.  495. 
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"  power  of  fire  did  not  confifi  in  random  andjcat- 
*'  tering  Jhots  made  without  order,  but  in  'the  fire  - 
"ofa  body  of  men  at  once,  and  that  properly  timfid 
*'  and  dtreSfed.  It  was  therefore  neceffary  to  ex- 
"  ercife  the  troops  in  loading  quick,  and  firing  to- 
"  gether  by  the  word  of  command ;  but,  as  the 
'*  aukwardnefs,  careleflhefs,  and  raflinefs,  of 
"  young  foldiers  (if  left  to  themfelves)  muft  oc- 
"  calion  frequent  accidents,  and  the  lofs  of  many 
"  of  their  own  party,  by  the  unfkilful  manner  of 
"  ufing  their  fire-arms,  efpecially  in  the  hurry  of 
"  an  engagement,  it  became  a  matter  of  indifpen- 
*■'  fable  necefjity  to  teach  foldiers  an  uniform  me- 
"  thod  of  performing  every  aftion  that  was  to  be 
"  done  with  the  mufket,'  that  they  might  all  do 
*'  it  in  the  mofi  expeditious  andfafefi  manner" 

Should  any  doubt  be  raifed"'  as  to  the  legality 
oi  afi'embling  for  this  purpofe,  and  fhould  the 
words  of  Sir  Matthew  Hale,  whom  of  all  men 
I  refpe6l  the  moft,  be  oppofed  to  me,  that, 
*'  where  people  are  aflembled  in  great  numbers 
*'  armed  with  weapons  ofFenfive,  or  weapons  of 
*'  war,  if  they  march  thus  armed  in  a  body,  if 
"  they  have  chofen  commanders  or  oiEcers,  if 
"  they  march  cum-  vexUlis  explicatis  or  with 
"  drums  or  trumpets^  and  the  like,  it  may  be 
"  confiderable,  whether  the  greatnefs  of  their 
*'  numbers,  and  their  continuance  together  doing 
'•  thefe  'a£ts,  may  not  amount  to  more  guerrina 
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*•  arraiati,  or  alevying  of  war*,"  \yhich  maybe 
tonftriied  an  encroachment  on  the  prerogative  of 
the  crownf ;  the  anfwer  is  no  lefs  obvious  than 
decifive,  in  the  language  of  Br  act  on,  that. 
Voluntas  et  propojitum  dijlinguunt  malefic iaX;  that, 
the  intent  being  good,  the  a£t  cannot  be  bad ; 
and  that  BedtngfieW s  cafe  is  an  exprefs  authority 
for  the  legality  of  "  marching  armed  in  a  body 
*'  more  guerr'mo  arraiati^''  even  for  the  purpofe 
of  executing  a  civil  procefs,  to  which  there  is 
juft  expedation  of  violent  refiftance.  So  ne- 
ceflary,  indeed,  is  order  and  difciplme  in  directing 
the  exertions  of  an  armed  aflembly,  that  the  fta- 
tutes  3  and  4  Edw.  VI.  c.  5.  and  i  Mary,  c.  12* 
(which  are  no  longer  in  force,  but  were  the  mo- 
dels of  the  well-known  riot-a£t)  exprefsly  au- 
thorize the  fherifFs,  juftices,  mayors,  and  bailiffs, 
"  to  xdMc  power  and  array  them  in  manner  of  war 
*'  againft  the  rioters:"  and  here  I  may  again  ap- 
ply thofe  found  maxims,  to  which  I  before  al- 
luded: I.  That  the  law  requires  no  impojible 
things'^  but  it  is  impoffible  to  join  the  power 
and  fupprefs  a  riot  effedually,  without  being  at 
leaft  moderately  fkilled  in  the  ufe  of  fire-arms, 
and  ready  in  the  common  evolutions.  2.  That, 
ijohen  the  law  permits  or  enjoins  the  performance 
of  any  a6l,  all  the  means  of  performing  it  arealfo 

*iH.P.C.  131.  t3liift.9-         J  L.  3  c.  14.  §  13. 
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permitted  or  enjoined;  but  the  law  doth ' permit 
and  command  every  fubjeSi  of  this  realm  to  arm 
himfelf  and  ufe  his  arms  with  effed  for  the  fup- 
preffion  of  tumults :  the  conclufioa,  in  both  forms 
ofreafoning,  follows  too  clofely  and  too  evi- 
dently to  admit  of  a  doubt. 

That  the  four  cafes,  on  which  I  have  relied, 
,have  never  been  fhaken  by  any  latei^  decifion, 
appears  from  the  uniform  recognition  of  their 
authority  by  the  beft;  modern  writers :  indeed,, 
nothing  lefs  than  an  aifl  of  the  legitlature  could 
juftly  over-rule  unanimous  and  well-coniadere4 
refohitions;  but  no  zSi  whatever  has  in  any  de- 
gree affefted  them;  and  the  common  law,  which 
in  general  is  the  perfection  of  human  w)fdom, 
happily  in  this  inftance  has  Hood  like  a  rock  amid 
the  conflict  of  ftatutes  rolling  upon  ftatutes. 

Neither  of  the  ftatutes  of  Weftminfter  had  any 
eiFeft  on  the  decifion  in  Bedingjield^ s  cafe;  nor 
was  that  of  St.  John  at  all  influenced  by  the 
fubfequent  prohibition  of  hand-gunS;  nor  the 
Cafe  of  Arms  by  the  Hatute  of  Nortlfamptoii;  and 
though  the  a£t  of  queen  Mary  was  continued, 
during  the  life  of  Elizabeth,  yet  Sir  Matthew 
Hale  obferves,  that,  "  the  cafe  of  Drayton 
*'  Bajfet  was  not  within  that  ftatute,  nor  de- 
"  pending  on  it*."  In  the  fame  manner  ferjeant 

*  1  H.  P.  C.  495. 
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Hawkins  remarks,  in  conformity  to  Hale  and  to 
reafon,  which  will  very  feldom  be  found  at  va- 
riance, "that  the  ftat.  i.  Geo.  I.  c.  5.  commonly 
'  *'  called  the  riot-adl,  being  wholly  in  the  affirm-- 
"  ative,  cannot  be  thought  to  take  away  any  part 
*'  of  the  authority  in  the  fuppreffing  of  a  riot, 
"  which  was  before  that  time  given  either  to 
*'  officers,  or  private  perfons,'bY  the  common  law 
"orbyftatut©*." 

Haviijg  fhown  the  nature  and  extent  of  the 
Tojfe  Comitatuum,  and  proved  that  it  is  required 
by  law  to  be  equal  in  its  exertion  to  a  well-difci- 
plined  army,  I  have  eftabiifhed  the  propofition, 
which  I  undertook  to  demoufkrate-j- :  "  That  the 
*'  common  and  ftatute  laws  of  the  realm,  in  force 
*'  at  this  day,  give  the  civil  ftate  in  every  county 
*'  a  power,  which,  if  it  were  perfefily  underftood 
*'  and  continually  prepared,  would  efFe£tually 
**  quell  any  riot  or  infurredlion,  without  affill- 
"  ance  from  the  military^  and  even  without  the 
**  modern  riot-a£t." 

One  fide,  therefore,  of  the  diftrefling  alterna- 
tive, to  which  I  was  reduced,  concerning  the 
frecarioufnejs  of  Englijh  Freedom^,  is  happily 
removed;  but  the  oiher  fide  remains,  "  that  our 
*'  laws  have  been  difgracefully  negledled,  and 
"  ought  to  be  reftored  to  full  vigour  and 
"  energy." 

*  iT.  C.  c.  65.         t  P-  46<5.        t  P.  464. 
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To  what  fatal  caufe  muft  we  afcribe  a  negleft- 
fo  fliameful  and  fo  dangerous  ?  I  anfwer  boldly^ 
yet,  I  hope,  without  arrogance,  fince  I  ufe  the 
very  words  of  Blackstone,  "  to  the  vaft  ac- 
*'  quifition  of  force  arifing  from  the  riot-a£t  and 
"  the  annual  expedience  of  a  Handing  army*;" 
which  has  induced  a  difpofition,  cherifhed  by  the 
indolence  natural  to  man,  and  promoted  by  the 
exceffive  voluptuoufnefs  of  the  age,  to  look  up 
folely  for  protection  to  the  executive  power  and 
the  fdldiery;  a  difpofition,  which  muft  inftantly 
be  fhaken  off,  if  any  fpark  of  virtue  remain  in 
our  bofoms ;  for,  although  we  are  happy  in  a 
prince,  who  "  will  never  harbour  a  thought  or 
"  adopt  a  perfuahon  in  any  the  remoteft  degree 
*'  detrimental  to  the  liberty,  of  Britainfy'  yet  in 
free  ftates  a  military  power  muft  ever  be  an  ob- 
je£t  of  jealoufy;  and,  fince  our  excellent  confti- 
tiition  will  be  claimed  by  our  pofterity  as  their 
beft  inheritance,  we  muft  ad  with  a  provident 
care,  left,  two  centuries  hence,  the  fable  of  the 
horfe  fhouldbe>  verified  in  our  defcendants,  v^ho 
may  be  in  need  of  protedion  againft  their  pro- 
tedors,    and  ,be  forced    to   carry  harnefs,  not- 
withftanding  the  repeal  of  the  ftatute  of  fFinr 

chejle'r. 
■  For  the  hiftory  of  the  riot-a61,  fo  laboured  and 

*  4  Coram.  434."  t  i  K-  Coram.  337. 
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fo  InefTedual,  1  muft  refer  my  reader  to  the  ia- 
Gomparable  author,  whom  I  fo  frequently  citev 
the  commentator  on  the  laws  of  England',  who 
cxpreiTes  his  jealoufy  and  difapprobation  of  it 
with  no  lefs  delicacy  than  wifdom*i  in  refpefi: 
to  the  number  of  capital  felonies  created  by  it, 
which  Blackftone  feems  highly  to  have  difap- 
provedi  I  fhall  fay  nothing,  as  it  is  not  my  pre- 
ient  fubjedl ;  but  I  may,  with  all  due  reverence 
.for  the  legiflature  in  the  firft  year  of  George 
the  Firft,  obferve,  that  the  a£k  was  a  bad  copy 
©fa  bad  model,  the  ftatute  of  Mary;  thit  there 
feems  to  have  beeil  no  occafion  to  make  it  per- 
petual, much  lefs  to  enlarge  it;  that  it  is  in  fome 
parts  liable  to  dangerous  mifmterpretation  ;  that 
it  has  been  found  wholly  inadequate  to  the  end 
propoled  by  it;  and  that  the  third' claufe  of  it  was 
in  great  meafure  unneceflary,  as  it  only  affirms 
*'  our  ancient  law,  which  had  pretty  well  guarded 
**  againft  any  violent  breach  of  the  peacej- ." 
Gonfirmatory  ftatutes  are  always  attended  with 
the  danger  of  fuperfeding  the  ufe,  and  obliterat- 
ing the  remembrance,  of  the  common  law, 
which  they  confirm,  and  which  the  wifdom  of 
ages  had  before  fufficiently  eftablifhed. 

As  to  the  beft  mode  of,  rejloring  our  laws  to 
their  full  vigour  and  energy,  and  of  providing  for 

*"  4  Comm.  143.  f  4  Bl.  Comm.  147., 
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our  future  defence,  I  ftiall  certainly  fubmit  it  to 

the  difcretion  of  my  countrymen  who  are  bound 

by  thofe  laws ;  and  fhall  only  fuggeft  to  them 

the   following    plan;    after   premifmg,   in  the 

■words  of  ferjeant  Hawkins^   *'  that,  although 

**  private  perfons  may  arm  them/elves  in  order  to 

"  fupprefs  a  riot,  and  may  confequently  uje  arms 

"  in  the  fuppreffing  of  it,  if  there  be  a  neceffity 

"  for  their  fo  doing;  yet  it  feems  to  be  extremely 

*'  hazardous  for  private  perfons  to  proceed  to 

*'  thofe  extremities  in  common  cafes,  left,  under 

*'  the  pretence  of  keeping  J:he  peace,  they  caufe  a 

*' more  enormous  breach  of  it;  and,,  therefore, 

"  fuch  violent  methods  feem  only  proper  againft 

*'  SUCH  RIOTS    AS   SAVOUR  OF  REBELLION,  for 

"  the  fuppreffing  of  which  no  remedies  can  be 
"  too  fevere*." 

THE    PLAN. 

I. 

Let  all  fuch  perfons  in  every  county  of  Eng- 
land as  are  included  in  the/>oz£;frof  that  coun- 
ty, and  are  of  ability  to  provide  themfelves  with 
arms,  and  pay  for  learning  the  ufe  of  them,  be 
fuf^nifhed  each  with  his  mujket  and  bayonet^  and 
their  neceflary  appendages. 

*  I  Hawk.  P.  C.  c,  65. 
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n. 

Let  feveral  companies  be  formed.  In  everjr 
county,  of  fixty  fuch  men  or  more,  voluntarily 
aflbciated  for  the  fole  purpofe  of  joining  the  pow- 
er, when  legally  fummoned,  and,  with  that  view, 
of  learning  the  proper  ufe  of  their"  weapons, 
ftreet-firing,  and  the  various  evolutions  neceffary 
in  affeion. 

iir. 

Let  the  companies  be  taught,  in  the  mofl  pri- 
vate and  orderly  manner,  for  two  or  three  hours 
early  every  morning,  until  they  are  competently 
fkilied  in  the  ufe  of  their  arms:  let  them  not, 
unneceflarily,  march  through  ftreets  or  high- 
roads, nor  make  any  the  leaft  military  parade, 
but  confider  themfelves  entirely  as  part  of  the 
civil  ftate. 

IV- 

Let  each  member  of  a  company,  when  he  has 
learned  the  ufe  of  his  arms,  keep  them  for  the 
defence  of  his  houfe  and  perfon,  and  be  ready  to 
join  his  company  in  ufmg  them  for  the  fuppref- 
lion  of  riots,  whenever  the  fheriff,  under-fherifF, 
or  peace  officer  fhall  raife  the  power,  or  there 
fhall  be  a  cry  made  for  weapons  to  keep  the  peace. 

V. 

Let  the  caution^  prefixed  to  this  plan,  be  di- 
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ligently  obferved,  and  the  law,  contained  in  the 
preceding<:itations,  be  held  everfacred:  norletany 
private  perfon  prefume  to  raife  the  power  of  the 
county*,  which  is  the  province  of  the  fherilF, 
under-fherifF  or  magiftrate;  although  a  cry  for  ' 
ipeapons  to  keep  the  peace  may  be  made  in  cafes 
of  extreme  tiecejftty,  and  in  them  only,  by  private 
perfons.  i 

VI. 

If  any  mark  of  diftindlion  in  drefs  fhall  be 
thought  expedient,  that  the  feveral  companies 
may  know  each  other,  in  the  forcible  fuppref- 
fion  of  a  riot,  let  fuch  a  regulation  be  feverally 
referred,  with  any  other' rules  that  maybe  ne- 
ceflary,  to  a  committee  chofen  out  of  each  com- 
pany. 

The  great  advantages  of  fuch  aflfociations  are 
fo  apparent,  that  1  Ihall  forbear  at  prefent  to  ex- 
patiate on  them;  but  fhall  be  fatisfied  with  ap- 
plying to  them  what  Pulton  fays  of  the  old 
tilts  and  jufts,  "  that  the  caufe,  beginning,  arid 
"  end  thereof  do  tend  do  the  laudable  exercife  of 
"  true  valour  and  manhood,  and  to  the  encou- 
"  ragement  aitd  enabling  of  the  adors  therein  to 
"  defend 'the  realm  and  the  peace  thereof-f-;" 
and  with  obferving,  in  the  words  of  the  ftat.  2i2)' 

t 

*  I  Hale,  H.  P.  C.  <5oi.  f  De  Pace,  25.  b. 
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Hen.  VIII.  c.  6,  that  the  mufket  may  now  be 
made,  what  the  long  bow  was  formerly,  "  the 
•'  furety,  fafeguard,  and  continual  defence,  of 
*'  this  realm  of  England^  and  an  ineftimable 
*'^  dread  and  terror  to  the  enemies  of  thc-fame.'* 
Objeffcions  will  certainly  be'raifed;  for  who 
can  propofe  a  meafure,  however  falutary,  to 
which  no  man  will  objed  ?  I  exped:  them, 
however,  chiefly  from  thofe,  whofe  indolence- 
may  induce  them  rather  to  feek  protection  from 
a  power  able  to  crufh  them,  than  to  proted:  them- 
felves  by  joining  a  power  provided  by  free  and 
equal  laws ;  or  from  thofe,  who,  as  Milton 
fays,  "  have  betaken  themfelves  to  ftate-affairs 
**  with  fouls  fo  unprincipled  in  virtue  and  true 
*'  generous  breeding,  that  flattery,  and  court- 
"  fhifts,  and  tyrannous  aphorifms,  appear  to 
"  them  the  higheft  po.ints  of  wifdom."  To  fuch 
men  it  will  be  fufilcient  to  give  this  general  an- 
fwer ;  that,  as  there  is  no  necefliity  of  applying 
either  to  the  executive,  or  to  the  legiflative, 
power  for  permiflion  to  obey  the  laws,  we  are 
not  to  debate  on  vague  notions  of  expedience, 
groundlefsjealoufies,  or  imaginary  confequences : 
the  fole  queftion  is,  "  whether  the  dodlrine  ex- 
"  pounded  in  thefe  pages  be  law ;"  if  it  be,  there 
is  no  room  for  deliberation,  fmce  it  is  a  maxim, 
that  no  man  muji  think  himfelf  zvifer  than  the  law, 
which  is  the  gathered  wifdom  of  many  ages;  and 
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fo  favourable  is  the  common  law  of  England  to 
the  rights  of  our  fpecies,  which  it  is  unhappily 
become  the  fafhion  to  deride  and  vilify,  that,  if 
any  man  will  broach,  a  pofition  in  favour  of  ge- 
nuine, rational,  m^ly  freedom,  I  will  engage 
to  fupply  him  with  abundant  authorities  in  fup- 
port  of  it, 

I  perfuade  myfelf,  thax  infinite  good  muft  re- 
fult  from  the  general  adoption  of  my  plan;  and 
that  no  poffible  evil  can  be  mixed  with  it,  as 
long  as  the  cautions  and  reftriclions  before  fug- 
gefted  fhall  be  duly  obferved,  and  our  excellent 
conftitution  be  kept  in  its  juft  balance  at  that 
nice  point,  which  is  equally  removed  from  the 
pernicious  extremes  of  republican  madnefs,  arif- 
tocratical  pride,  and  monarchit;al  folly;  nor  have 
I  any  fcruple  to  confefs,  that,  as  every  foldier  in 
England  is  at  the  fame  time  a  citizen,  I  wifh  to 
fee  every  citizen  able  atleaft,fortheprefervation  of 
publick  peace,  to  adt  as  a  foldier:  when  that  fhall 
be  the  cafe,  the  liberty  of  Britain  will  ever 
be  unaflailed;  for  this  plain  reafon — it  will  l)e 
unaflailable. 

The  fecurity,  and  confequcntly  the  happinef§, 
of  a  free  people  do  not  confift  in  their  belief, 
however  firm,  that  the  executive  power  will  not 
attenipt  to  invade  their  juft  rights,  but  in  their 
confcioufnefs  that  any  fuch  a,ttempt  would  be 
wholly  ineifedlual. 

VOL.  VI.  K  K 
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ADVERTISEMENT. 


Having  been  informed^that  parts  of  my  Speech 
on  the  2Sth  of  May  at  the  London  Tavern  were 
thought  obfcure,yet  important,  I  have  endeavoured 
to  recolleSl  xvhat  I  then  tQojk  the  liberty  to  fay,  and 
have  confented  to  let  the  argument  go  abroad  in  its 
rude  and  u:npoliJhedJl(ite.  JVhat  offence  this  pub- 
lication may  give,  either  in  parts  or  in  thewhole^ 
is  the  lajl  and  leaji  of  my  cares :  my  firji  and 
greateji  is,  to  fpeak  on  all  occafions  what  /  con- 
ceive tpbejuji  and  true. 


SPEECH 


THE  REFORMATIO M  OF  PARLIAMENT. 


MY  LORD,  MAYOR, 

oU  far  am  I  from  rifing  to  intimate  the  flighteft 
fliade  of  diflent  from  this  refpedable  and  unani- 
mous aflembly,  or  the  minuteft  difapprobation  of 
the  two  refoiutions  propofed,  that  I  defpair  of 
finding  words  fufficiently  ftrong  to  exprefs  my 
joy  and  triumph  at  the  peirfeft  harmony,  with 
which  the  firft  of  them  has  already  paffed,  and 
to  which  the  fecond  will,  I  truft,  be  thought 
equally  entitled:  but,  on  the  laft  reading  of  the 
propofition  now  before  you,  it  ftruck  me,  that, 
although  it  was  in fubjiance  unexceptiohabl^,.yet 
it  might  eafily  be  improved  in  form  by  tlje  tn- 
fertion  of  two  or  three  words  referring  to  the 
preceding  refolutron,  and  thus  be  rendered  more 
conducive  to  our  ^^eat  objed  of  generally  de- 
claring our  concurrent  fenfe,  and  avoiding  any 
chance  of  difknion  upon  fpecifick  points.  Every 
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propofition,  intended  to  meet  with  univerfal  con- 
currence, ought  to  have  three  diftinguifhing  pro- 
perties; itfhould  be  juft,  fimple,  comprehenfive: 
without  juftice,  it  will  be  rejedteid  by  the  wife 
and  good ;  without   fimplicity,  it  will  involve 
complex  matter,  on  which  the  wifeft  and  the 
beft  may  naturally  differ;  and  without  compre- 
-henfivenefs,  it  will  never  anfwer  any  purpofe  of 
confequence  and  extent.     The  firft  refolution, 
"  that  petitions  ought  to  be  prepared  for  a  more 
*'  complete  reprefentation  of  the  people,"  has  all 
of  thefe  properties  in  an  eminent  degree :  it  is  (6 
juft,  that,  if  this  meeting  had  been  ten  times  as 
large,  there  would  not  have  been  one  diffentient 
voice  on  that  ground ;  fo  fimple,  that  it  affords 
no  fcope  or  fubjed  for  cavil ;  fo  comprehenfive, 
tha!t,  when  the  houfe  of  commons  have  the  peti- 
tions before  them,  it  will  give  room  for  every 
particular  plan,  which  the  ingenuity  of  any  meraT. 
ber,  duly  tempered  by  wifdom,  yet  aduated  by 
true  patriotifm,  can  fuggeft.     .  . 

Ought  not  the  Jecond  propofition,  "  that  the 
"  fenfe  of  the  people  ihould  be  taken  this  fum- 
'*  mer  in  order  to  prepare  their /^-ueraZ^petitions," 
to  be  fomewhat  reftrained  in  the  generality  of 
the  exprefllon?  It  is  juft,  but  rather  ioo  compre- 
henfive: the  Jenfe  .of  the  people  is  a  phrafe  of 
meafurelefs  compafs,  and  may  include  their  fe- 
veral  opinions,  however  fpecifick,  however  dif. 
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cofdant.     This   is  the  vety  evil,  which  we  are 
anxious  to  prevent;  fince  we  all  agree,  that  no 
particular  mode  of  reformation  fliould  be  pre- 
fcribed  to  the  houfe,  left  they  fliould  rejeO:,  for 
no  other  reafon,  fome  good  plan,  which,  if  left 
to  the  operation  of  their  own  minds,  they  may 
probably  adopt.     Might  not  the  fentenee  be  thus 
oorrefted,  "  that  the  fenfe  of  the  people  fliould 
*'  be  taken  on  the  preceding  refoluUonF"     But 
this  I  offer  as  a  mere  fuggeftion  to  wifer  heads, 
and  will  not  trouble  the  alTertibly  by  ftiaping  it 
into  a  motion:  indeed,  if  both  refolutiot^s   be 
taken  together,  and  it  be  undef flood,  that  we 
mean  to  recommend   petitions  on  the  general 
ground,  in  order  to  ftiun  that  fatal  rock,  diverjity 
qffentiment  on  particulars,  I  defire  no  m^re,  and 
am  very  little  folicitous  about  accuracy  of  ex^ 
-preflion ;  hoping  at  the  fame  time,  althowglj  thje 
five  circles  here  aflembled  have  no,  right  or  pre- 
tenfion  to  take  the  lead  in  the  nation,  yet  that 
the  other  counties,  diftrids,  and  towns  in  Greait 
Britain  will  approve  our  idea,  and  not  difdain  to 
follow  our  example:  in  that  event  I  fmile  at  the 
thought  of  a  mifcarriage,  and  am  confident,  that, 
with  concurrence,  perfeverance,  and  moderation, 
the  people  of  England  muft  prevail  in  a  claim  {p 
eflential  to  their  liberty,  and  to  the  permanence 
of  an  adminiflratioBj  who  profefs  to  govern  with 
their  confidence. 


50*  ON  THE  REFORMATION 

Here  I  fhould  regularly  ceafe;  efpecially,  as  I 
now  labour  under  the  preflure  of  the  epidemical 
complaint.  Which  alone  can  have  prevented  this 
meeting  from  being  as  numerous  as  it  is  refpec- 
table :  it  could  not  prevent  my  attendarice,  for, 
in  health  or  in  ficknefs,  I  am  devoted  to  your 
fervice  ;  and  I  fhall  never  forget  the  words  of  an 
old  Roman,  Ligarius;  who,  when  the  liberties 
of  his  country  were  in  imminent  danger,  and 
when  a  real  friend  to  thofe '  liberties  was  condol- 
ing with  him  on  his  illnefs  at  fo  critical  a  time, 
ralfed  hirtifelf  on  his  couch,  feifed  the  hand  of 
his  friend,  and  faid,  If  you  have  any  bujihefs  wor- 
thy of  your/elves,  I  am  well. 

It  was  not  in  truth  my  defign  to  have  fpoken 
at  all  this  evening;  but,  fmce  I  have  rifen  to 
explain  a  fudden  thought,  I  will  avail  myfelf  of 
your  favourable  attention,  and  hazard  a  few 
words  upon  the  general  queftion  itfelf :  on  the 
fmalleft  intimation  of  your  wifhes,  I  will  be  fi- 
lent.  Numbers  will  have  patience  to  hear,  who 
have  not  time  to  read;  befides,  that  it  is  always 
eafier  to  fpeak  than  to  write ;  and,  as  to  myfelf, 
a  very  particular  and  urgent  occafion,  which  calls 
me  for  fome  months  from  England,  will  de- 
prive-m^  of  another  opportunity  to  communicate 
my  fentiments  in  either  form,  until  the  mo- 
mentous objed  before  us  {hall  be  made  certainly 
attainable  through  the  concord,  or  for  ever  loft 
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and  irrecoverable  through  the  difagreement,  of 
the  nation. . 

The  only  Jpecious  argument,  that  I  have  any- 
where heard,  againft  a  change  in  the  parlia- 
mentary reprefentation  of  the  people,  is,  that, 
"  a  conjlitution,  which  has  flood  for  ages,  ought 
"  not  to  be  altered." 

This  obje£tion  appears  on  a  fuperficial  view  fo 
plaufible,  and  applies  itfelf  fo  winningly  to  the 
hearts  oi  ^nglljhmen^  who  have  an  honeft^  Preju- 
dice for  their  eftablifhed  fyflem,  without  haying 
in  general  very  diftindt  ideas  of  it,  that  a  detection 
oi  i\v&  fophifm,  for  fuch  I  engage  to  prove  it,  be- 
comes abfolutely  neceflary  for  the  promotion  of 
your  glorious  enterprife. 

I  will  rifk  your  impatience;  for,  though  lam 
aware,  that  allufions  to  hiftory  and  interpretations 
of  old  ftatutes  are  not  very  proper  in  addreifes 
to  popular  aflemblies ;  yet,  whefi  popular  afr 
femblies  take-  upon  them,  as  they  juftly  may,  tp 
aft  and  refolve  upon  conftitutional ,  points,  they 
are  bound  to  feek  or  to  receive  information,  left 
their  adlions  Ihould  be  rafli  and  their  refolutions 
ill-founded.  A  power  exerted  through  pafTion 
or  caprice,  without  a  deep  knowledge  of  thebu- 
finefs  in  hand,  and  a  fair  application  of  the  intel- 
ledual  faculties,  is  a  tyrannical  power,  whether  it 
be  regal,  ariftocratical,  or  popular;  and  the  pre- 
valence ,of  any  fuch  power,  by  the  overbearing 
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flrength  of  king,  nobles,  or  people^  would  form 
an  immediate  tyranny,  and  in  a  moment  fubvert 
the  conftitution. 

That  conftitution,  which,  I  perfuade  myfelf, 
■will  not  be  fubverted,  conllfts  of  form  and  fpirit, 
of  body  (if  I  may  fo  exprefs  myfelf) ,  and  of 
foul :  but,  in  a  courfe  of  years,  the  form  is  apt 
to  deviate  fo  widely  from  the  fpirit,  that  it  be- 
comes expedient  almoft  every  century  to  reftore 
its  genuine  purity  and  lovelinefs.     The  objec- 
tion, which  I  undertake  to  remove,  is  fophiftieal, 
either  by  defign  or  through  ignorance ;  for  the 
propofition  is  true  in  one  fenfe  of  the  word  con- 
Jtitution,  and  falfe  in  the  other;  and  the  fenfe,  in 
which  it  is  true,  is  inapplicable  to  the  queftion.  It 
is  true,  that  the  fpirit  of  the  conftitution  ought 
not  to  be  changed:  it  is  falfe,  that  the  ybrm  ought 
not  to  be  correfted ;  and  1  will  now  demonftrate, 
"  that  the  fpirit  of  our  conftitution  requires  a 
**  reprefentation  of  the  people,  nearly  eqvml  and 
**  nearly  univerfal."     Such  as  cannot  or  will  not 
follow  me  in  the  premifles,  both  can  and  will  (or 
I  greatly  deceive  myfelf)  bear  away  the  conclu- 
fioa  in  their  memory ;  and  it  is  of  higher  im- 
portance than  they  may  imagine. 

There  has  been  a  continued  war  in  the  c6nfti- 
tution  of  England  between  two  jarring  princi- 
ples; the  evil  principle  of  the  feudal  fyftem  with 
his  dark  auxiliaries,  ignorance  and  falfe  philofo- 
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pKy ;  and  the  good  principle  of  increafing.  com-" 
merce,  with  her  liberal  allies,  true  learning  and 
found  reafon.  The  firft  is  the  poifoned  fourcc 
of  all  the  abominations,  which  hiftory  too  faith- 
fully records:  it  has  biemifhed  and  poilut^, 
wherever  it  has  touched,  the  f^r  form  of  our 
conftitution,  and  for  ages  even  contaminated  the 
fpirit.  While  any  dregs  of  this  baneful  fyf- 
tem  remain,  you  cannot  juftly  boaft  of  general 
freedom :  it  was  a  fyftem  of  niggardly  and  par- 
tial freedom,  enjoyed  by  great  barons  only  and 
many  acred  men,  who  were  perpetually  infulting 
and  giving  check  to  the  king,  while  they  racked 
and  harrowed  the  people.  Narrow  and  bale  as 
it  was,  and  confined  exclufively  to  landed  pro-r 
petty,  it  admitted  the  lowejl  .freeholders  to  the 
due  enjoyment  of  that  ineftimable  right.without 
which  it  is  a  banter  to  call  a  man  free  i  the  right 
of  voting  in  the  choice  of  deputies  to  affift  in" 
making  thofe  laWs,  which  may  afFe<3:  not  his 
property  only,  but  his  life,  and,  what  is  dearer, 
his  liberty ;  and  which  are  not  laws,  but  tyran- 
nous ordinances,  if  impofed  on  him  without  hi^ 
fuffrage  given  in  perfon  or  by  deputation.  This 
I  conceive  to  have  been  the  right  of  every  free- 
holder, even  "by  the  feudal  polity,  from  the  earlieft 
time;  and  the  ftatute  of  Henry  IV.  I  believe  to 
haVe  been  merely  declaratory:  an  a6t  which 
pafled  in  the  feventh  year  oi  that  prince,  near 
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four  hundred  years  ago,  ordains,  that,  "a// 
•'  they,  who  are  prefent  at  the  county  court,  as 
*'  well  fuitors  duly  fummoned  for  the  fame  caufe, 
*'  as  others^  fhall  proceed  to  the  eledion  of  their 
*'  knights  for  the  parliament."  All  fuitors,  you 
fee,  had  the  right;  and  all  freeholders  were 
fuitors  in  the  court,  however  low  the  value  of 
their  freeholds.  Obferve  all  along,  that  one 
pound  in  thofe  days  was  equal  to  ten  at  leaft  in 
the  prefent  time.  Here  then  is  a  plain  declara- 
tion, that  minutenefs  of  real  property  created  no 
harlh  fufpicion  of  a  dependent  mind ;  for  a  harfh 
fufpicion  it  is,  and,  by  proving  too  much,  proves 
nothing. 

What  caufed  the  abfurd,  yet  fatal,  diftindion 
between  property,  perfonal  and  real  ?    The  feu- 
dal principle.     What  created  another  odious  dif- 
tinftion  between  free  and   bafe  holdings,  and 
thus  excluded  copyholds  of  any  value?  The  feu- 
dal principle.     What,  introduced   an   order  of 
men,  called  villains,  transferable,  like  cattle,  with 
the  land  which  they  flocked?  The  feudal  prin- 
ciple.    What  excludes  the  holders  of  beneficial 
leafes  ?   The  feudal  principle.     What  made  per- 
fonalty,  in  thole  times,  of  little  or  no  eftimation? 
The  feudal  principle.     What  raifed  the  filly  no- 
tion, that  the  property,    not  the  perfon,  of  the 
fubjefl:,  was  to  be  reprefented  ?  The'feudal  prin- 
ciple.    What  prevented  the  large  provifion  in 
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the  slQ:  of  Henry  IV.  by  which  all  freeholders 
were  declared    eledtors,  from    being  extended 
to  all  holders  of  property,  however  denominated, 
however  inconfiderable  ?  The  fame  infernal  prin- 
ciple, which  then  fubdued  and  ftifled  the  genuine 
equalifmg  fpirit  of  our  conftitution.     Now,  if 
we  find  that  this  demon  was  hinifelf  in  procefs 
of  time  fubdued,  as  he  certainly  was  by  the  ex- 
tenfion  of  commerce  under  Elizabeth,  and  the 
enlarged  conceptions  which  extended  commerce 
always  produces,   by   the  revival    of  learning, 
which  difpelled  the  ■  darknefs  of  Gothipk  igno- 
rance, and  by  the  great  tranfaftions  of  the  laft 
century,  when  the  true  theory  and  genuine  prin- 
ciples of  freedom  were  unfolded  and  illuftrated, 
we  fhall  not  hefitate  to  pronounce,  that,  by  the 
fpirit  of  our  conftitution,  all  Englifhmen,  having 
property  of  any  kind  or  quantity,  are  entitled  to 
votes  in  chufing  parliamentary  delegates.     Tlie 
fm'm  foon  received  a  cruel  blemifli ;  for,  in  the 
eighth  of  Henry  VI.  the  property  of  fuitors 
qualified  to  vote,  was  reftrained  to  "■  forty  Qx\\- 
"  lings  a  year  above  all   charges,"    that  is,   to 
twenty  pounds  at  leaft  by  the  prefent  value  of 
money.     I  agree  with  thofe,  who  confider  this 
a£t  as  bafely  ariftocratical,  as  a  wicked  invafion 
of  clear  popular  rights,  and  therefore  in  a  high 
degree  unconftitutional :  it  is  alfo  a  difgraceful 
confeffion  of  legiflative  weaknefs ;  for  the  evil, 
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pretended  to  be  remedied  by  it,  was,  that  the 
county  eledtions  were  tumultuary.  What! 
could  not  the  wifdom  of  the  legiflature  fuggeft 
a  mode  of  preventing  tumult,  if  the  laws  ali«ady 
fublifting  had  been  infufficient  for  that  purpofe, 
without  Ihaking  the  obligation  of  all  future  laws, 
by  narrowing  the  circle  of  thofe,  who,  being 
affeded  by  them,  ought  by  natural  equity  to 
affill  in  framing  them  ?  Ridiculous  and  inde- 
fenlible  ! 

In, the  twelfth  of  Charles  II.  the  mighty  fa- 
brick  "of  the  feudal  fyftem  ^as  fhaken  from  its 
bafis;  but,  though  its  ramparts  were  overfet,  its 
connexions  and  covered  ways  deftroyed,  and  its 
very  foundations  convulfed,  y^t  the  ruins  of  it 
have  been  found  replete  with  mifchief,  and  the 
mifchief  operates,  even  while  I  fpeaki 

At  the  Revolution,  indeed,  the  good  fpirit  of 
the  conftitution  was  called  forth,  and  its  fair 
principles  expanded :  it  is  only  fmce  that  aufpi- 
cious  event,  thatj  although  we  may  laugh,  when 
lawyers  call  their  vaft  affemblage  of  fenfe  and 
fubtilty  the  ptrfeSlion  of  human  ivifdom,  yet  we 
fhall  deride  no  man,  who  aflerts  the  conftitution 
of  England  to  be  in  theory  the  moft  perfect  of 
human  fyftemst— in  theory,  not  in  practice ;  for, 
although  you  are  clearly  entitled  to  all  the  ad- 
vantages, which  the  principles  of  the  conftitution 
give  you,  while  you  claim  thofe  advantages  by 
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cool  and  decent  petition,  yet,  either  frgm  fome 
unaccountable  narrownefs  in  the  managers  of  the 
Revolutiouj   or  from  the  novelty  and  difficulty 
of  their  fituation,  they  left  their  noble  wOrk  fo 
unfinifhed,  and  the  feudal  poifon  fo  little  exter- 
minated, that,  to  ufe  the  words  of  your  favourite 
poet,  "  they  fcotched -the  fnake,  not  killed  it." 
Who  could  have  imagined,  that,  in  the  eighteenth 
of  George  II.  the  ftatute  oi  Henry  W.  would 
have  been  adopted  and  alm^oft  tranfcribed  ?  Who 
could  have  dreamed,  that,  in  the  thirty-firjt  of  the 
fame  king,  the  laft  ad:  would  have  been  recited 
and  approved,  with  a  declaration  added,  that  no 
tenant  by  copy  of  court  roll  fhould  vote  at  an 
eledtion  for  knights  of  the  fhire  under  penalty  of 
fifty  pounds  ?     It  was  the  accurfed  feudal  prin- 
ciple, which  fuggefted  thefe  laws,  when  the  faireft 
opportunity  prefented  itfelf  of  renovating  the 
conftitution.     Another  gale  has  now  fprung  up; 
and,  ,unlefs  you  catch  it  while  it  blows,  it  will  be 
gone  for  ever. 

Ihave  proved,  unlefs  I  delude  myfelf, "  that  the 
*'  fpirit  of  our  conftitution  requires  areprefentation 
"  of  the  people  nearly  equal  and  nearly  univer- 
*'  fal,"  Carfy  this  propofition  home  with  you, and 
keep  it  as  an  anfwer  to  thofe,  who  exclaim  "  that 
♦'  the  conftitution  ought  not  to  be  changed,"  I  faid 
m,early  univerfal;,for  I  admit,  that  our  conftitu- 
tion, both  in  form  and  fpirit,  requires 75«2^  pro- 
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perty  In  eledors,  either  real  or  perfonal,  in  pof- 
feffion  oj:  in  adtion  ;  but  I  confider  a  fair  trade 
or'  profejpon  as  valuable  property,  and  an  Ejiglijh- 
mariy  who  can  fupport  himfelf  by  honeft  induftry, 
though  in  a  low  ftation,  has  often  a  more  inde- 
pendent mind  than  the  prodigs^l  owner  of  a  large 
encumbered  eftate.  When  Prynne  fpeaks  of 
every  inhabitant  and  commoner^  to  whom  he  fup- 
pofes  that  the  right  of  voting  originally  belonged, 
I  cannot  perfuade  myfelf,  that  he  meaned  to  in- 
clude fuch  as,  having  nothing  at  all,  and  being 
unable  or  unwilling  to  gain  any  thing  by  art  or 
labour,  were  fupported  by  alms. 

If  modern  authorities  be  demanded  in  aid  of 
my  opinions,  I  fhall  only  mention  the  great , 
judge,  Sir  William  Blackjldne^  and  I  mentipn  him 
the  more  willingly,  becaufehe  never  profefled  de- 
raocratical  fentiments,  and,  though  we  admire 
him  as  the  fyftematical  arranger  of  our  Ittws,  yet 
we  may  faiily  doubt  the  popularity  of  his  poli- 
tical notions :  neverthelefs,  he  openly  allows  in 
his  Commentary,  "  that  the  fpirit  of  our  confti- 
"  tution  is  in  favour  of  a  more  complete  repi*e- 
'*  fentation  of  the  people."  This  too  is  allowed 
by  the  very  man,  who,  in  another  trad,  intimates 
an  opinion,  "  that  the  Value  of  freeholds  them^ 
"  felves  fhould  be,  greatly  advanced  above  what 
*'  is  now  required  by  law  to  give  the  proprietor 
"  a  voice  in  county  eledions."     I  told  you,  that 
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ill  feafoning  from'  the  ftatiite  of  Henry  VI ; 
proved  too  mruch,  and,  confequently,  nothing; 
for,  who  now-.would  bear  the  idea  of  difqualify- 
ing  thofe  eledors  of  5'«rry  and  Middle/ex,  vihd^t 
freeholds  were  not  of  the  annual  value  of  twenty 
pounds?  ' 

I  hear  a  murmur  among  ydu,  and  perceive 
other  marks  of  impatience/  Indulge  me  a  mo- 
ment, and  I  will  defcend ;  but  let  me  not  be  miP 
apprehended.  I  do  not  pro{>ofe  to  conclude 
with  a  fpecifick  motion:  it  is  my  deliberate  opi- 
nion, confirmed  by  my  obfervations  on  the  event' 
of  your  aflbciations-'/i?  reduce  the  '  infiuerice  of 
the  CVo^/Zj  that  your '  fieOtions  and  refolutions 
muft  be'  nery  general,  '  In  my  own  mind  I 
go  along  with  yoU  to  the  full  length  of  your 
wifhes.  If  the  prefent  fyftem  of  reprefentatiori 
be  juftly  compared  to  a  tree  rbtteh  at  the  heart, 
I  wifli  to  fee  removed  every  particle  of  its  rotten- 
nefs,  that  a  microfcopick  eye  could  difcern.  I 
deride  many  of  the  fafhionable  doftrines :  that 
oi  virtual  reprefentation  I  hold  to  be  aStudl  fol- 
ly ;  as.  childilh,  as  if  they 'wei'e  tb  talk  of  hegMme 
reprefentation,  and*  to  contend,  that  it  involved  _ 
&x\j  fojitive  idea.  Subftitute '  the  word  delegation 
ov  deputation,  inftead  of  reprefentation,  and  you 
will  inftantly  fee  the  abfurdity  of  the  conceit. 
Does  a  man,-  who  is  virtually^  Hot  aSlually^rt'- 
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prefented,  delegate  or  depute  any  perfon  to 
make  thofe  laws,  which  may  afFe<9:  his  pro- 
perty, his  freedom,  and  his  life  ?  None ;  for 
he  has  no  fuffrage.  How  then  is  he  repre- 
fented  according  to  the  principles  of  our  con- 
ftitution  ?  As  well  might  a  Roman  tyrant  hava 
urged,  that  all  his  vaflals'  were  reprefented;  in 
his  perfon:  he  was  augur  and  high  prieft;  the 
religious  ftate  was,  therefore,  reprefented  by 
tim,:  he  was  tribune  of  the  people;  the  po- 
pular part  of  the  nation  were,  therefore,  re- 
prefented :  he  was  conful,  didlator,  mafter  of 
the  horfe,  every  thing  he  plcafedj  the  civil 
and  military  ftates  were,  therefore,  concen- 
trated in  him;  the  next  deduction  would 
have  been,  that  the  flayes  of  his  empire 
were  free  men.  There  is  no  end  of  ah- 
furdities  deducible  from  fo  idle  a  play  upon 
words. 

That  there  may  be  an  end  of  my  addrefs 
to  you,  which  has  ,been  too  long  for  the  place 
and  occafion,  but  too  /ihort  for  the  fubjedt, 
I  refume  my  feat  with  a  full  convidion,  that, 
if  united,  and  dependent  on  Yourfelves  alone, 
you'muft  fucceed;  if  difunited,  or  too  con- 
iident  in  others,  you  muft  fail.  Be  per- 
fuaded  alfo,  that  the  people  of  England  can, 
only  exped    to  be   the  happieft   and   moft_ 
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glorious,  while  they  are  the  fireeft,  and  can 
only  become  the  freeft,  when  they;flxall  be 
the  jnoft  virtuous,  and  moft  enlightened,  o^ 
nations. 
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TO   *  *  *  *     ^.-^   J, 


t>ondon^  May  14,  1782. 

SIR, 

I  TAKE   the    liberty   of  fubmltting  to  your 
ferious  attention  the  Flan  of  National  Defence 
lately  fuggefted  by  government,  compared  with 
a  different  plan  now  approved,   though   fubjedt 
to   revifion,  by  a  Company  of  Loyal  EngliJJjment 
of  which  I  have  the  honour  to  be  One.     You 
will  inftantly  fee,  that  the.  frjl  plan  was  nobly 
'  conceived  by  fome  great  mind,  and  intended  for 
the    nobleft  purpofes;    but  that,   in  the  detail^ 
it  appears   to   be   innovating,    harfh,   unconfti- 
tutional,  and  big  with  alarming  confequences ; 
too    expenjive   for   the   treafury,   who  have  no 
treafures  to  lavifh,  and   too  diftruflful  of  a  ge- 
nerous and  fpirited  people,  who  would  •vigoroujly 
fupport  a  government  that  fncerely  confided  in 
them.     The  fecond  plan  you  will   find  (and  vye 
pledge    our   honours    to   prove)    already  fanc- 
tioned^  and  even   required,  by  Law.  agreeable  to 
the  Conftitution,   and  calculated   to  preferve  it; 
not    too   expenfive   to    real  patriots,  who  will 
hardly  be  niggards  at  fuch  a  moment  as  this ; 
and  not  at  all  dangerous  to  fo  wife  and  juft  a 
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government  as  the  prefent.  If  nothing  can  raife 
a  manly  fpirit,  and  excite  a  liberal  emulation,  in 
EngJiJh  gentlemen,  yeomen,  and  traders,  but 
the  a£tual  defcent  of  three  united  armies  on 
our  coafts,  they  will  then  vainly  folicit  that  pro- 
tedtion  for  their  houfes  and  families,  which  they 
riow  have  in  their  own  hands,  on  a  glorious  in- 
vitation from  the  Firft  and  Bell  of  Magiftrates. 

I  am,  &c. 

A  VOLUNTEER. 

P.  5.  Give  me  leave  to  obferve,  that  the 
Lords-Lieutenants,  as  fuch,  have  no  more  to 
do  with  this  great  bufmefs  than  the  bench  qf 
Bifliops,  'rfV  , 
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HEADS  OF  A  PLAN 

For  ratfing  Corps  in  Jeveral  principal  Towns  in 
J    Great  Britain,  inclofed  in  a  Letter  from  the 
Earl  c/'Shelburne   to  the  Chief  Ma- 
gistrates of  fever al  Cities  and  Towns. 

ift.  THE  principal  towns  in  Great  Britain 
to  furnifh  pne  or  more  battalions  each,  or  a  cerr 
tain  number  of  companies  each,  in  proportion 
to  their  fize  and  number  of  inhabitants. 

2d.  The  officers  to  be  appointed  from  among 
the  gentlemen  of  the  neighbourhood,  or  the  inha^ 
bitants  of  the  faid  towns,  either  by  commiffion 
fromhis  Majefty,  or  from  the  Lord-Lieutenant  of 
the  County,  upon  the  recommendation  of  the 
Cljief  Magiftrate  of  the  town  in  which  the  Cofp^ 
are  raifed. 

3d.  They  are  to  be  poflefled  of  fome  certain 
eftate  in  land  or  money,  in  proportion  to  theiu 
^ank. 

4th.  An  Adjutant  or  Town-Major  in  each 
town  to  be  appointed  by  his  Majefty. 

5th.  A  proper  number  pf  Serjeants  and  Cor- 
porals from  the  army  to  be  appointed  for  the 
Corps  in  each  to^n,  in  proportion  to  their 
numbers, 

<5th.  The  faid  Serjeants  and  Corporals;,  as  w^ll 
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as  the  Adjutant  or  Town-Major,  to  be  in  the 
Government  pay. 

7th.  The  men  to  exerclfe  frequently,  either 
in  battalions,  or  by  companies,  on  Sundays,  and 
on  Holidays,  and  alfb  after  their  work  is  over  in 
the  evenings. 

8th.  Arms,  accoutrements,  and  ammunition, 
to  be  furnifliedat  the  expence  of  Government,  if 
required. 

9th.  Proper  magazines,  or  ftorehoufes,  to  be 
chofen  or  crefted  in  each  town,  for  keeping  the 
faid  arms,  &c. 

loth.  The  arms  and  accoutrements  to  be  deli- 
vered out  at  times  of  exercife  only,  and  to  be 
returned  into  the  ftorehoufes  as  foon  as  the  ex- 
ercFfe  is  finifhed. 

nth.  The  Adjutant  or  Town-Major  to  b^ 
always  prefent  at  exercife,  and  to  fee  that  the 
men  afterwards  march  regularly,  and  lodge  their 
arms  in  the  ftorehoufes. 

1 2th.  Proper  penalties  to  be  inflided  on  fuch 
as  abfent  themfelves  from  exercifes,  ,as  alfo  for 
difobedience  of  orders,  infolence  to  their  offipers, 
and  other  djforderly  behaviour, 

13th.  The  above  Corps  not  to  be  obliged,  on 
any  account,  or  by  any  authority  whatever,  to 
move  from  their  refpedive  towns,  except  iij 
times  of  adtual  invafion  or  rebellion. 
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14th.  His  Majefly  fhall  then, have, power  to 
order  the  faid  corps,  to  march  to  any  part  of 
Grea.t  Britain,  as  his  fervices  may  require. 

}^th.  They  are,  on  fuch  occa:fions,  to  adt 
either  feparately,  or  in  conjunction  with  his  Ma- 
jefly's  regular  forces,  and  be  under  the  com-. 
rnand  of  fuch  General  officers  as  his  Majefty  fhall 
Ihink  proper  to  appoint. 

1 6th.  Both  officers  and  men  to  receive  full 
pay  as  his  Majefty 's  other  regiments  of  foot  from 
the  day  of  their  inarch,  and  as  long  as  they  fhall 
continue  on  fervice  out  of  their  towns. 

lyth-  They  are  to  be  fubje£t  to  military  dif- 
cipline,  in  the  fame  manner  as  his  Majefty's  re- 
gular forces,  during  the  faid  time  of  their  being 
called  out,  and  receiving  government  pay. 

i§th.  All  officers  who  fhould  be  difabled  in 
adtual  ferviee  to  be  entitled  to  half-pay,  and  all 
non-commiffioned  officers  and  private  men,  dif^. 
abled,  to  receive  the  benefit  of  Chelfea  Hofpital. 

19th.  The  widows  pf  Officers  killed  in  the 
fervice  to.have  a  penfion  for  life. 

^otb.  The  time  of  fervice  to  be  named. 
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For  raijing  a  Conjlftutional  Force  in  the  To'Wns^ 
Cities^  and  Counties  of -Great  Britain  \  being  an 
Anfwer,  Article  by  Article^  to  the  Plan  .an^ 
nefced. 

I  ft.  AGREED,  with  this  addition- — And  other 
Battalions,  or  Companies,  to  be  alfo  voluntarily 
formed  out  of  the  Hundreds^^y things^  and  HaTfi- 
iets,  of  each  county,  in  proportion  to  its  extent  and 
popitloufnefs. 

2d.  The  Officers,  and,  in  feme  companies, 
the  men,  to  enrol  themfelves,  from  among  the 
Gentry,  'Yeomanry.,  and  Subjtantial  lloufeholderSi 
and  the  Officers  to  be  commiffioned  refpedtively 
bj  the  High  Sheriff,  and  Chief  Magijlratej  of  each 
county  and  town. 

,"  3d.  The  ranks  of  the  Officers  to  be  propor- 
fipried  to  their  contributions  to  a  fund  raifed  for 
purpofes  mentioned  in  fubfequent  articles. 

4th.  An  Adjutant  or  Town-Major  in  each 
county  or  town,  to  be  elected  by  the  Officers. 

5th.  Agreed,  for  the  purpofe  of  "drilling  the 
men,  until  a  certain  number  of  the  'volunteer's 
can  be  qualified  to  ad  as  Serjeants  and  Cor- 
porals, 
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6th.  The  faid  Drill-Serjeants  and  Corporals 
from  the  army  to  continue  in  the  pay  of  govern- 
ment; but  ther  Adjutants  and  Town-Majors  to 
be  paid,  if  they  defire  pay,  out  of  a  fund  volun- 
tatily  raifed  for  that  purpofe  in  the  feveral  coun- 
ties and  towns. 

7th.  Agreed. 

8th.  Arms,  Accoutrements,  and  Ammunition, 
to  be  fur'nifhed  at  the.expenfe  of  the  counties  and 
towns,  if  required-y  or  of  the  officers,  if  they  are 
generoufly  difpofed. 

9th.  The  faid  arms,  &c.  to  be  kept  by  each 
man,  in  his  own  houfe,  for  his  legal  prote£tion. 

loth.  Rejeded. 

I  ith.  The  officers  to  take  care,  after  exercife, 
that  the  men  march  regularly,  and  return  home 
with  their  arms. 

1 2th.  Agreed,  with    this  addition — A  fet  of- 
J^wsy  or  Articles,  to  be  drawn  up  by  the  Offi- 
cers, zxA  fuhfcribed  or  openly  confented  to  by  the 
men,  after  a  difinSi  reading  and  explanation  of 
each  article.  "  Confenfus  facit  Legejn." 

13th.  Agreed,  the  -words  counties  or  being  In- 
ferted  after  the  word  refpeBive. 

14th.  The  high  Jheriff  of  each  county,  and 
chief  magijlrate  of  each  town^  fhall  then  (on 
due  notice  to  government)  have-  power  to 
prder  the  faid  corps  to  march  to  any  part  pf 
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Great  Britain^  as   the  puhlick  fervice  may  re- 
quire. 

15th.  Agreed,  in  cafe  of  aSfual  invafion'y  but 
in  riots  the  magijlrates  to  call  out  their  refpec- 
tive  corps:  and,  as  to  rebellion,  or  civil  war, 
(which  God  avert !)  no  fpecifick  provifions  can 
he  made  for  fo  dreadful  and  improbable  an 
event. 

1 6th.  The  counties  and  towns  to  pay  the 
men  who\  require  it ;  but  fuch,  as  enrol  them- 
felves  without  pay,  to  wear  fome  mark  of  diC- 
tindtion,  and  the  officers  to  ferve  at  their  own. 
expenfe. 

1 7th.  Agreed,  in  cafe  of  aBual  invajion  only; 
but  the  vfoxdis,  and  receiving  government  pay,  lo  be 
omitted. 

18th.  Officers  difabled  in  adlual  fervice  to  be 
rewarded  by  a  new  order  (as  a  flar  and^ribband, 
orange  coloured  ot  mixed),  or  by  an  eulogium pro- 
claimed asiA  recorded  by  \.ht  Jheriffs  of  their  fe- 
veral  counties,  or  the  chief  piagijtr ate s  of  their 
corporate  towns \  and  the  men  to  receive  a  com- 
fortable fubfiftence  at  their  own  homes,  with 
a  fixed  annuity  for  life  out  of  the  voluntary 

/fund. 

19th.  The  widows  and  children  of  Officers  and 
Men  killed  in  the  fervice  againjl  invaders  to  have 
glfo  penfonsfor  life. 
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2oth.  The  companies  called  out  as  above 
to  be  difcharged  i0j  Ja^o,  as  foon  aS'  the 
invaders  are  repelled^  or  the  particular  fervice 
terminated. 

A  Company  ofLoYA-L  English 

Gentlemen. 


THE 


PRINCIPLES   OF  GOVERMMENT, 
A    DIAX'OGUE 

BETWEEI* 

A  GENTLEMAN  AND  A  FARMER, 


ADVERTISEMENT. 

A  SHORT  defence  hath  been  thought  nc- 
qeflary,  againft  a  violent  and  gr«undlefs  attack 
upon  the  Flintshire  Committee,  for  havlnjg 
teftified  their  approbation  of  the  following  Dia- 
logue, which  hath  been  publickly  branded  with 
the  moft  injurious  epithets;  and  it  is  conceived, 
that  the  fure  way,  to  vindicate  this  little  Tra£t 
from  fo  unjuft  a  character,  will  be  as  publickly 
to  produce  it. The  friends  of  the  Revo- 
lution will  infliantly  fee,  that  it  contains  no  prin- 
ciple, which  has  not  the  fupport  of  the  higheft 
authority,  as  well  as  the  cleareft  reafoi^. 

If  the  doctrines  which  it  flightly  touches,  in 
a  manner  fuited  to  the  nature  of  the  Dialogue, 
be  **  feditious,  trcafonable,  and  diabolical,"  Lord 
Somers  was  an  incendiary,  Locke  a  traitor,  and 
the  Cofivention- parliament  a  ^andxraomum-y  but, 
if  thofe  names  are  the  glory  and  boaft  of  Eng- 
land, and  if  that  convention  fecured  our  liberty 
and  happinefs,  then  the  doftrines  in  queftion  are 
not  only  Juji  and  rational  but  conftitutional  and 
falutary,  and  the  reproachful  epithets  belong 
wholly  to  the  fyftem  of  thofe,  who  fo  grofsly 
mifapplled  them. 
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F.  Why  Ihould  humble  men,  like  me,  fign 
or  fet  marks  to  petitions  of  this  nature  ?  It  is 
better  for  us  Farmers  to  mind  our  hufbandry, 
and  leave  what(  we  cannot  comprehend  to  the 
King  and  Parliament. 

'  G.  You  can  comprehend  more  than  you  ima- 
gine }  and,  as  ajree  member  ofafreejiate,  have 
higher  things  to  mind  than  you  may  conceive. 

F.  If  by  free  you  mean  out  ofprifon,  I  hope 
to  continue  fo,  as  long  as  I  can  pay  my  rent  to 
the  'fquire's  bailiff;  but  what  is  meant  by  z.frfe 

fiatef 

G.  Tell  me  firfl:  what  is  meant  by  a  club  in 
the  village,  of  which  I  kncjw  you  to  be  a 
member. 

F.  It  is  an  affembly  of  men,  who  meet  after 
work  every  Saturday  to  be  merry  and  happy  for 
a  few  hours  in  the  week. 

G.  Have  you  no  other  objedlbut  mirth? 

Fp  Yes;  we  have  a  box,  into  which  we  con- 
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tribute  equally  from  our  monthly  or  weekly 
favings,  and  out  of  which  any  members  of  the 
club  are  to  be  relieved  in  ficknefs  or  poverty;  for 
the  pafifh  officers  are  fo  cruel  and  infofent,  that 
it  wete. better  tp  ftarve  than  apply  to  thenafor 
relief. 

G.  Did  they,  or  the  'fquire,  or  the  parfon, 
or  all  together,  compel  you  to  form  this  fo- 
ciety  ? 

F.    Oh!  no — we  could   not  be  compelled; 

we  formed  it  by  our  own  choice*  ' 

^  G.  You'  did"  ricfht— — But  have  vdu  notTonfie'" 
head  or  prefident  of  your  club? 

F.  The  rriafter  for  each  night  is  chofen  by 
all  the  company  prefent  the  week  before. 

G.  Does  he  make  laws  to  bind  you  in  cafe'of 
ill  temper  or  mlfbehaviour? 

Fi  He  make  laws!    He   bihd  us!   No;  we 
have  all  agreed  to  a  fet  of  equarriiles,  which 
are  figned  by  every  new  Comer,  and  were  writ-  " 
ten    in  a  ftrange  hand  by  young  Spelman,  the 
lawyer's  clerk,  v^'hofe  uncle  is  a  member. 

G.  What'fhould  you  do,  if  any  one  member 
were  to  infift  on  becoming  perpetual  mafter,  and 
on  altering  your  rules  at  his  arbitrary  will  and 
pleafure  ? 

F.  We  fhould  expel  him.- 

G.  What,  if  he  were  to  bring  a  feijeant's 
guard,  when  the  militia  are  quartered  in  your 
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neig^ibourh-Dod,  and  infift  upon  your  obeying 
him? 

F.  We  fliould  refift,,if  we  coulci;  if  not,  th^ 
foclety  would  be  broken  up.  ,, 

G.J  Suppofe  that,  witl;  his  ferjeant's  guard,  he 
were  to  take  the  money  out  of  the  box  qr  out  of 
yourpockfets?  fu.i  ..ui   .  _,-a 

F,  Would  not  that  be  a  robbery  ?  ^v' 

-  G.  I  am  feeking  ip,formation  from  you.  Hqivv^ 
fliouid  you  a£t  on  fuch  an  oocaf^pn  ? 

F.  We  fhould  fulsniit,  perhapsj,  at  that  time  j 
but  fhould  afterwards  try  to  apprehend  the 
robbers. 

G.  What,  if  you,  could  not  apprehend  them?., , 
Fi.    We  might  kill    them,  I    fhould  think ; 

and,  if;t|ie  King,  would  not  pardon  us,  God>, 
would.  -     .    . 

G-  How  could  you  either  apprehend  ^them, 
or,  if  they  refifled,  kill  them,  without  a  fufHcient' 
force  in  rypur  own  hands  ? 

F.  Oh  J  we  are  all  good  playe'rs  at  fingle  flick,  > 
and  each  of  us  Jias  a  ft  out  cudgel  or  quar^er-ftafF 
in  the  cprner  pf  his  room* 

G.  Suppofe  that  a  few  of  the  club  were  to 
domaieer  over  the  refl/ and  infift  upon  making 
laws  foribgm      ■  ■  ♦ 

p'.  We  muft,  take  the,  fame  courfe;  except 
that  it  would  be  eafier  to  reftrain  One  man,  than 
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a  number ;  but  we  fhould  be  the  majority  with 
juftice  on  our  fide. 

G.  A  word  or  two  on  another  head.  Some 
of  you,  I  prefume,  are  no  great  accountants. 

F.  Few  of  us  underftand  accounts;  but  we 
truft  old  Lilly  the  fchoolmafterj  whom  we  be- 
lieve to  be  an  honeft  man ;  and  he  keeps  the 
key  of  our  box. 

G.  If  your  money  fhould  In  time  amount  to 
a  large  fum,  it  might  not  perhaps  be  fefe,  to 
keep  it  at  his  houfe  or  in  any  private  houfe. 

F.  Where  elfe  fhould  we  keep  it?  , 

G.  You  might  chufe  to  put  it  into  the  funds, 
or  to  lend  it  the  'fquire;  who  has  loft  fo 
much  lately  at  Newmarket,  taking  his  bond  or 
fome  of  his  fields  as  your  fccurity  for  payment 
with  intereft.. 

F.  We  muft  in  that  cafe  confide  in  young 
Sfelman^  who  will  foon  fet  up  for  himfelf;  and, 
if  a  lawyer  can  be  honeft,  will  be  an  honeft 
lawyer. 

G.  What  power  do  you  give  to  Lilly^  or 
fhould  you  give  to  Spelman  in  the  cafe  fu^- 
pofed  ? 

F.  No  power.  We  fhould  give  them  both 
a  due  allowance  for  their  trouble,  and  fhould 
exped  a  faithful  account  of  all  they  had  done 
for  us. 
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G.  Honeft  men  may  change  their  nature.. 
What,  if  both  or  either  of  them  were  to  deceive 
you. 

F.  We  fliould  remove  them,  put  our  truft  in 
better  men,  and  try  to  repair  our  lofs. 

G.  Did  it  never  occur  to  you,  that  every  ftate 
or  nation  was  only  a  great  c/ui  f 

F.  Nothing  ever  occurred  to  me  on  the  fub- 
jedt ;  for  I  never  thought  about  it. 

G.  Though  you  never  thought  before  on  the 
fubjedl,  yet  you  may  be  able  to  tell  me,  why 
you  fuppofe  men  to  have  aflembled,  and  to  have 
formed  nations,  communities,  oxjiates,  which  all 
mean  the  fame  thing. 

F.  In  order,  I  Ihould  imagine^  to  be  as  happy 
as  they  can,  while  they  live. 

G.  By  happy  do  you  mean  merry  only} 

F.  To  be  as  merry  as  they  can  without  hurt- 
ing themfelves  or  their  neighbours,  but  chiefly 
to  fecure  themfelves  from  danger,  and  to  relieve 
their  wants. 

G.  Do  you  believe,  that  any  King  or  Emperor 
compelled  them  fo  to  aflbciate? 

F.  How  could  one  man  compel  a  multitude? 
A  King  or  an  Emperor,  I  prefume,  is  not  born 
with  a  hundred  hands. 

G.  When  a  prince  of  the  blood  fhall  in  any  coun- 
try be  fo  diftinguiftied  by  nature,  I  fhall  then,  and 
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then  only /  conceive  him  torbe  a  greater  jtian  than 
you.  But  might  not  an  army,,  with  a  Kjng  oi^ 
General  at  their  head,  have  compelled  them  to 
aiFemble  J      /, 

F.  Yes ;  but  the  army  muft  have  been  formedl 
by  their  own  choice.  One  man  or  a  few  can 
never  govern  many  without  their  co^ifent.  > 
,  G,  Suppofe,  however,  that  a  multitude. of 
men,  aflembled  in  a  town  or  city,  were  to  chufd 
a  King  or;;Gpvernor,  might  they  not  give  him 
high  power  and  authority?, . 

F.  To  be  fure;  but  they  would,  never  be  fo 
mad,  I  hope,  as  to  give  him  a  power  of  making 
their  laivs. 

G.  Who  elfe  ftiould  make  them? 

F.  The  whole  nation  or  people. 

G.  What,  if  they  difagreed  ?     ' 

F,  The  ■  opinion  of  the  greater  number^  as  in 
our  village-clubs,  muft  betiaken  and  prevail. 

G.  What icoujd  be  done,  if. the  fociety.were 
fo  large,  that  all  could  not  meet  in  the  fatng 
place? 

F.  A  greater  riumbet  muft  ehufe  a  lefs. 

G.,  Who  ftiouldrbe  tbe,cbufers  ?. 

i^. .  All^;vvho  are  not  upon  th&  parijh^  In  our 
club,  if  a  m^n  afks  relief  of  the  overfeer,  he  ceafes 
to  be  one  of  us,  becaufe  he  muft  depend,  on  the 
Overfeer. 
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G.  Could  not  a  Tew  men,  one  in  feven  for 
inftance,  chufe  the  aflembly  of  kw-makers  as; 
well  as  a.  larger  number  ?  ;/i 

F.  As  conveniently,  perhaps ;  but  I  ^would 
not  fuffer  any  man  to  chufe  another,  who  was. 
to  make  laws,  by  which  my  money  or  my  life: 
might  be  taken  from  me,  "'7     '<  , 

G.  Have  you  a  Jreebo/dm  anycounty  of  forty 
fhUlings  a  year? 

F.  I  have  nothing  in  the  world  but  my  cattle, 
implements  of  hufbandry,  and  houfehold  goods, 
together  with  my  farm,  for  which  I  p!ay  a  fixed  ^ 
rent  to  the  'fquire.  ' 

G.  Have  you  a  vote  in  any  city  or  borough? 

F.  I  have  no  vote  at  all;  but  ara  able  by  my: 
honeft  labour  to  fupport  my  wife  and  four,  chili- 
dren;  and,  whilft  I  adt  honeftly,  I  may  defy  the 
Jaws.  .    '    ■    ' 

G.  Can  you  be  ignorant,  that  the  Parliament, 
to  which  members  are  fent  by  this  county,  and 
by  the  next  market-town,  have  power  to  make 
new  laws,  by  which  you  and  your  family  may 
he  ftripped  of  your  goods,  thrown  into  prifon, 
and  even  deprived  of  life? 

F.  A  dreadful  power!  I  never  made  inqui- 
ries, having  bufmefs  of  my  own,  concerning  the 
bufinefs  of  Parliament,  but  imagined,  that  the 
laws  ha4  been  fixe4  for  many  hundred  years-, 
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G.  The  common  laws,  to  which  you  refer, 
are  equal,  juft,  and  humane ;  but  the  King  and 
Parliament  may  alter  them,  when  they  pleafe. 

F.  The  King  ought,  therefqre,  to  be  a  good 
man,  and  the  Parliament  to  confifl;  of  men  equally 
good.  ;  ,  , 

G.  The  King  alone  can  do  no  harm;  but  who 
muft  judge  the  goodnefs  of  Parliament-men  ? 

F.  All  thofe  whofe  property,  freedomi  and 
lives  may  be  afFecled  by  their  laws. 

G.  Yet  fix  men  in  feven,  who  inhabit  this 
kingdom,  have,  like  you,  no  votes ;  and  the  pe- 
tition, which  I  defired  you  to  fign,  has  nothing, 

'for  its  object,  but  -the  reftoration  of  you  all  to 
the  right  of  chufing  thofe  law-makers,  by  whom 
your  money  or  your  lives  may  be  taken  from 
you.     Attend,  while  I  read  it  diftindtly. 

F.  Give  me  your  pen — I  never  wrote  my 
name,  ill  as  it  may  be  written,  with  greater  ea- 
gernefs. 

G.  I  applaud  you,  and  truft,  that  your. ex-'' 
ample  will  be  followed'  by-iiiillions.  Another 
word  before  we  part.  Recolle<St  your  opinion 
about  your  club  in  the  village,  and  tell  me  what 
ought  to  be  the  confequence,  if  the  King. alone 
were  to  infill  on  making  laws,  qr  on  altering 
them  at  his  will  and  pleafure. 

F.  He  too  muft  \)t  expelled,   ' 
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G.  Oh!  but  think  of  his  ftanding  army  and 
of  the  militia,  which  now  are  his  in  fubftance, 
though  ours  in  form. 

F.  If  he  were  to  employ  that  force  againft  the 
nation,  they  would  and  ought  to  refift  himj  or 
the  ftate  would  ceafe  to  be  a  ftate. 

G.  What,  if  the  great  accountants  and  great 
lawyers,  the  Li//ys  and  Spelmans,  of  the  nation 
were  to  abufe  their  truft,  and  cruelly  injure,  in- 
ftead  of  faithfully  ferving,  the  publick?  ^ 

F.  We  muft  requeft  the  King  to  remove 
them,  and  make  trial  of  others,  but  none  fhould 
implicitly  be  trufted. 

G.  But  what,  if  a  few  great  lords  or  v^ealthy 
men  were  to  keep  the  king  himfelf  in,fubje6lion, 
yet  exert  his  force,  lavilh  his  treafure,  and  mif- 
ufe  his  name,  fo  as  to  domineer  over  the  people, 
and  manage  the  Parliament. 

P.  We  muft  fight  for  the  King  and  ourfelves. 

G.  You  talk  of  fighting,  as  if  you  were  fpeak-^ 
ing  of  fome  ruftick  engagement  at  a  wake;  but 
your  quarter-ftafis  would  avail  you  little  againft 
bayonets. 

F.  We  might  eafily  provide  ourfelves  w,ith 
better  arms. 

G.  Not  fo  eafily;  when  the  moment  of  re- 
fiftance  came,  you  would  be  deprived  of  all 
arms;  and  thofe  who  Ihould  furnifti  you  with 
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ftiem,  or  exhdit  you  to  take,  them  up,'  would  t)e 
called  traitiors,  and  probably  put  to  death. 

F.  "SSTe  ought  always,  therefore,  to  be  ready  j 
arid  keep  each  of  usa  ftrong  firelock  in  the  cor- 
ner of  his  bed-roohi,  ;      .,  , 

G.  That  would  be  legal  as  well  as  rational. 
Are  you,  my  honeft  friend,  provided  with  a 
mulket?  ;  •:  ' 
-;  F.  I  will  contribute  no  more  to  the  club,  and 
purchafe  a  firelock  with  niy  fa vings. 

G.  It  is  not  neceflkry —I  have  two,   and 

will  make  you  a  prefent  of  one  with  complete 
accoutremertts. 

F.  I  aqcept  it  thankfully,  and  will  converfe 
with  you  at  your  leifure  on  pther  fubje£ts  of 
this  kind. 

'  G»  In  the  mean  while,  fpend  an  hour  every 
morning  in  tjie  next  fortnight  in  learning  to 
prime  and  load  expeditioufly,  and  to  fire .  and 
charge  with  bayonet  firmly  and  regularly.  I 
fay  every  morning ;  becaufe,  if  you  exercife  too 
late  in  the  evening,  you  may  fall  into  fome  of  the 
legal  fnares,  which  have  been  fpread  for  you 
by  thofe  gentlemen,  who  would  rather  fecure 
game  for  their  table,  than  [liberty  for  the  na^ 
tion. 

F.  Some  of  my  neighbours,  who  have  ferved 
in  the  irylitia,  will  readily  teach  me;  and,  per* 
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haps,  the  whole  village  may  be  perfuaded  to  pro- 
cure arms,  and  learn  their  exereife. 

G.  It  cannot  be  expeded,  that,  the  villagers 
fhould  parchafe  arms,'.but  they  might  eafily  be 
flipplied,  if  the  gentry  of  the  nation  would  fpare 
a  little  frpm  their  vices  and  Ipxury.     .<^         ^ 

Fi  May  they  turn  to  fo me  fejife  of  honour 
ar^d  virtue  ! 

G.  Farewell,  at  prefeiit;  and  remember, 
*'  that  a  free  ftate  is  only  a  more  numerous  and 
'*  more  powerful  cliib,  and  that  he  only  is  a  free 
*'  man,  who  is  iiember  of  fuch  a  ftate." 

F.  Good  morning.  Sir !  You  have  made  me 
wifer  and  better  than  I  was  yefterday;  and  yet, 
methinks,  I  had  fome  knowledge  in  my  own 
mind  of  this  great  fubjedl,  and  have  been  a  poli-r 
tician  all  my  life  without  perceiving  it. 


THE  CHARACTER 

OF,  ■■■•^f'.    ■• 

JOHN  LORD  ASHBURTON, 


i.  HE  publick  are  here  prefented  not  with  a  fine 
pifture,  but  a  faithful  portrait,  with  the  charac- 
ter of  a  memorable  and  illuftrious  man,  not  in 
the  ftyle  of  panegyrick  on  a  monument,  but  in 
the  language  of  fober  truth,  ^yhich  friendfhip 
itfelf  could  not  induce  the  writer  to  violate. 

John  Dunning  (a  name  to  which  no  title 
could  add  luftre)  poflefled  profeflional  talents 
which  may  truly  be  called  inimitable  ;  for,  be- 
fides  their  fuperlative  excellence,  they  were  pe- 
culiarly his  own  J  and  as  it  would  fcarcely  be 
poffible  to  copy  them,  fo  it  is  hardly  probable  that 
nature  or  education  will  give  theni  to  another. 
His  language  was  always  pure,  always  elegant; 
and  the  beft  words  dropped  eafily  from  his  lips 
into  the  beft  places  with  a  fluency  at  all  times 
aftonifhing,  and,  when  he  had  perfed:  health, 
really  melodious:  his  ftyle  of  fpeaking  confifted 
of  all  the  turns,  oppofitions,  and  figures,  whicl^ 
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the  old  Rhetoricians  taught,  and  which  Ckera 
frequently  ][ira£tifed,  but  which  the  auftere  and 
folemn  fpirit  of  Demojihenes  refufed  to  adopt 
from  his  firft  mafter,  and  feldom  admitted  into 
his  orations,  political  or  forenfick. 

Many  at  the  bar  and  on  the  bench  thought 
this  a  vitiated  ftyle;  but,  though  diflatisfied  as 
criticks,  yet,  to  the  confufibn  of  all  criticifra, 
they  were  tranfported  as  hearers.  That  faculty, 
however,  in  which  no  mortal  ever  furpafled  him, 
and  which  all  found  irrefiftible,  was  his  wit. 
This  relieved  the  weary,  calmed  the  refentfiil, 
and  animated:  the  drbwfy:  this  drew  fmiles  even 
from  fuch  as  were  the  objeds  of  it;  fcatte'red 
flowers  over  a  defert;  and,  like  fun-beams 
fparkling  on  a  lake,  gave  fpirit  and  vivadty  to 
the  dulleft  and  leaft  interefting  caufe.  Not  that 
his  accomplishments,  as  an  advocate,  confifted 
principally  in  volubility  of  fpeech  or  livelinefs 
of  raillery.  He  was  endued  with  an  intellea, 
fedate,  yet  penetrating;  clear,  yet  profound; 
fubtle,  yet  ftrong.  His  knowledge  too  was  equal 
to  "his  imagination,  and  his  memory  to  his  know- 
ledge. He  was  no  lefs  deeply  learned  in  thefub- 
lime  principles  of  jurifprudence  and  the  particu- 
lar laws  of  his  country,  than  accurately  Ikilled  in 
the  minute,  but  ufeful,  pradice  of  all  our  differ- 
ent courts.  In  the  nice  condua  of  a  complicated 
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caufc,  no  particle  of  evidence  cpulid  efcape. 
his  vigUant  attention,  no  fliade-  of,  argu- 
ment could  elude  his  comprehenfive  reafon. 
Perhaps  the  vivacity  of  his  imagination  fome- 
times  prompted  him  to  fport  where  it  would; 
have  been  wifer  to  argue;  and,  perhaps,  the 
exa6lriefs  of  his  memory  fometinies  induced  him 
to  ahfw£i;  fuch  remarks  as  hardly  deferved  no- 
tice, arid  to  enlarge  on  fmall  circumftances  which, 
added  little  to  the  weight  of  his  argument :.  but 
thofe  only  who  have  experienced  can,  in  any; 
degree,  conceive  the  difficulty,  of  exerting  all 
the  mental  faculties  in  one  inftant,  when  the, 
leaft  deliberation  might, Jofe  the  tide  of  aftion  ir- 
recoverably. The  people  feldom  err  in  appre- 
ciating the  charadler  of  fpeakers ;  and  thofe  cli-^ 
ents  who  were  too  late  to  engage  Dunning  on* 
their  lide,  never  thought  themfelves  fecure  of 
fuccefs,  while  thofe  againft  whom  he  was  en-a 
gaged  were  always  apprehenfive.of  a  defeat. 

As  a  lawyer,  he  knew  that  Brit?iin  covild  only 
be  happily  governed  on  the  principles  of  her 
eonftitution,  or  publick  law;  tha,t  the  regal: 
power  was  limited,  and  popular  rightSi.afcertaine4' 
by  it;  but  that  the  ariftocracy  had  no  other  power, 
than  that  which  too  naturally  refults  from  proper- 
ty, and  which  laws  ought  rather  tp  weaken  tbai;^, 
fortify;  he  was,  therefore,  an  equal  fupporter  oC 
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juft  prerogative,  and  of  national  freedom,  Weigh- 
ing both  in  the  noble  balance  of  our  recorded 
conftitution*  An  able  and  afpiring  ftatefmian, 
who  profefled  the  fame  principles,  had  the  wif- 
dom  to  folicit,  and  the  merit  to  obtain^,  the  friend^- 
fhip  of  this  great  man ;  and  a  connection,  planted 
originally  on  the  firm  ground  of  fimilarity  iA 
political  fentiments,  ripened  into  perfoual  affec- 
tion which  nothing  but  death  could  have  dif- 
folved  or  impaired.  Whether  in  his  minifterial 
ftafion  he  might  not  fufFer  a  few  prejudices  in- 
fenfibly  to  creep  on  his  mind,  as  the  bell  men 
have  fuffered  becaufe  they  were  men,  may  admit 
of  a  doubt ;  but,  if  evert  prejudiced,  he  was  nevet 
imcandid,  and  though  pertinacious  in  all  his 
opinions,  he  had  great  indulgence  foi:  fuch  as 
differed  from  him. 

His  fenfe  of  honour  was'  lofty  and  heroick; 
his  integrity  fleirn  and  inflexible ;  and  though  he 
had  a  ftrong  inclination  to  fplenddur  of  life.  With ; 
a  tafte  for  all  the  elegancies  of  fociety,  yet  no 
love  of  dignity,  of  wealth,  or  of  pleafure,  could 
have  tempted  him  to  deviate,  in  a  fmgle  inftance, 
from  the  Itraight  line  of  truth  and  honefty.  He 
carried  his  democratical  principles  even  into  fo- 
ciallife,  where  he  claimed  no  more  of  the  con- 
verfation  than  his  juft  fhare,  and  Was  always 
eandidly  attentive,  when  it  was  his  turn  to  be  a 
hearer.     His  enmities  were  ftrong,  yet  placable  j 
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but  his  frlehdfhips  were  eternal;  and  if  his  affec- 
tions ever  fubdued  his  judgment,'  it  muft  have 
beeti  in  cafes,  where  the  fame  or  intereft  of  a 
friend  were  nearly  concerned.  The  veneration 
with  which  he  conftantly  treated  his  father, 
whom  his  fortunes  and  reputation  had  made  the 
happieft  of  niortals,  could  be  equalled  only  by 
the  amiable  tendernefs  which  he  fhewed  as  a 
parent.  He  ufed  to  fpeak  with  wonder  and  ab- 
horrence of  Swift,  who  was  not  afhamed  to  leave 
a  written  declaration,  *'  that  he  could  never  be 
fond  of  children;"  and  with  applaufe  of  the 
caliph,  who,  on  the  eve  of  a  decifive  battlci 
which  was  won  by  his  valour  and  wifdom, 
amufed  himfelf  in  his  tent  with  feeing  his  chil- 
dren ride  on  his  fcymitar,  and  play  with  his 
turban,  and  difmifled  a  general,  as  unlikely  to 
treat  the  army  with  lenity,  who  durft  reprove  . 
him  for  fo  natural  and  innocent  a  recreation. 

For  fome  months  before  his  death,  the  nurfery 
had  been  his  chief  delight,  and  gave  him  more 
pleafure  than  the  cabinet  could  have  afforded : 
but  this  parental  affection,  which  had  been  a 
fource  of  fo  much  felicity,  was  probably  a  caufe 
of  his  fatal  illnefs.  He  had  loft  one  fon,  and 
expe6led  to  lofe  the  other,  when  the  author  of 
this  painful  tribute  to  his  memory  parted  from 
him  with  tears  in  his  eyes,  little  hoping  fo  fee 
him  again  in  a  perifhable  ftate. — As  he  perceives. 


JOHN  LORD  ASHBURTON.  543 

without  afFe(3:ation,  that  his  tears  now  Ileal  from 
him,  and  begin  to  moiften  the  paper  on  which 
he  writes,  he  reluftantly  leaves  a  fubjeft,  which 
he  could  not  foon  have  exhaufted:  and  when  he 
alfo  (hall  refign  his  life  to  the  great  Giver  of  it, 
he  defires  no  other  decoration  of  this  humble 
grave-ftone  thah  this  honourable  truth : 

With  none  to  flatter,  none  to  recommend, 
DUNNING  approv'd  and  mark'd  him  as  a  friend. 
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